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NE. FOREWORD 


4, 

1 present to our readers this issue of the 
University Law College Magazine. We have 
been living ` through abnormal times. This 
was the main reason why we could not’ bring 
it out earlier. The shortage of paper cramps 
our activities. Two of my pupils have written 
kon the Status of Women in Ancient Law and 
on the Draft Hindu Code. Mr. Pyne, the 
writer of the first article, has merely given a 
preface. The Draft Hindu Code involves so 
many controversial issues that Mr. Amitava 
Datta does not find it possible to deal with 
. all the aspects. of the question within the space 
allotted to him. I consider “their- -articles 
creditable. Whether our readers will have the 
same judgment I do not know. ‘Probably 
they will agree with me. We have been 
fortunate enough in securing articles from not 
only our professoriate but also: from juriste 
outside our fold. Professor  Arunchandra 
Banerjee of the Presidency College has written 
on the present status of Egypt. That status 
needs further clarification at the end of the, 
present war. It is a matter of regret that ` 
our courses of study in law do not include 
a study of Public International Law. “ The 
doctrine of wira vires in the Government of 


India Act, 1035 " has come from the pen of 
a jurist who desires to remain nameless. Any 
written constitution is bound to enlarge the 
boundaries of the Law of ultra vires. The 
Government of India Act, 1935 may not be 


‘the’ last word on Indian Constitutional Law. 


With its change the doctrine of wira vires will 


‘perhaps acquire further strength. Professor 


Mazumdar’s study of the Draft Hindu Code 
will be of very great interest to all social re- 
formers. He awaits the verdict of history. 
Professor Asoke Sen’s article on “ The Legal 
Order vs. Political Order" will, I trust, lead 
to orderliness within the realm., Prof. Balai- 
lal Pal's article on “ Charity ” will, I hope, 
make our people more charitable minded. This 
college is surely in need of public charity. 

We have.not yet been able to realise our 
goal, Our aim is to have a legal journal of the 
type of the Harvard Law Review. If teachers, 
jurists and students of Law, all collaborate, 
that goal will certainly be reached at no distant 
date. 


22nd March, 1945 P. N. BANERJEE, 


Principal. 
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: At dins very outset, we extend .our tert 
greetings to Sur Tenders and, „patrons. : 


- Before we 7 we are filled with:sadness 


to- ‘announce .that by the..dedth of Romain- 


Rolland, India has lost one of her sincere friends. 


. He was a great friend of Mahatma Gandhi and ” 


Rabindranath Tagore.-- He was one. of .the 


greatest pacifists and at the-same time. an- 


` essayist, a, critic, a lover.of” art and music. A 


- true well-wisher of mankind; he must have .. 


found himself to be a:misfit in this war-torn 
world. He believed in the complete freedom of 


man and he also thought that, it is” a necessary ` 


pre-requisite to the development of world pekoe 
and civilisation. . A self-imposed . exile, . he 
bitterly - hated the imperialist ‘.domination, 
capitalist exploitation, 
chauvianism. As a socialist and true cham- 
‘pion-of-the cause of the poor and the oppressed, 


“he enriched .the. realm of human thought with - 


. his monumental work Jean Christophe. -The 
world is made poorer by 4 the sad deme of 
, the noble seul. - 


7 5 


m this yrar, people have suffered untold 
miseries and barring a few-war-profiteers; people 
have become war-weary and-everyone is anxious 
that it should come to ‘an. early close... But 


it is. much difficult. ” stop à war ‘than to starb . 


it. - 

Politicians with. BR ‘from the’ nook 
and corner of the world gathered in the serene 
atmosphere of Dumbarton Omks.in order. to 

- draft the constitution of a Brave New "World. 
The economic and financial aspect of this 
security plan was not logt sight. of and with 
due grandeur Bretton Woods Conference was 


iud -blind ° -militant . 
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that of Balance of Power was sent to the cold 
storage for all practical purposes and news 
came from far off .Yalta that the Tripartite 


leaderships of the world with France tied in 


the apron-string , is & Jas accompli. 


Unlike the other provinces, Bengal has 
suffered much during the war. She was threa- 
tened by the Japanese. She has suffered from 
an unprecedented famine. Some men have 
however.said that famine is not a rare pheno- 
menon here. But that statement certainly does 
not reflect to the.oredit of.the government. 
. Even now the after effects of famine are 
clearly discerniblb in the life. of the people. 
Weak .in health people are unable to check 
ethe attacks of diseases.. People do not know 
Where to E for help: and روو وي‎ 


; A Hindu Low CMM aaa 
by the Central Government under Sir B. N, 
. Rao,--a” former „Judg of the Caloutta High 
-Court. The Committee intends to revise ihe 
Draft in the light of the public opinion. The 
ˆ“ Draft deals with the following subjects, namely, 
‘Intestate and testamentary succession and 
matters arising therefrom including Maih- 
tainance; , Marriage and divorce; Guardian. 
ship and adoption. 

;It-has been claimed by its supporters that 
, Unity i in tlie law is the most outetanding merit 
“and .this Unity. they think wil go a long 
way: towards the consolidation of the Hindu; 
society _ by blending the most progressive 
elements in the various subjects of law pre- 
vailing in the different parts of the®country. 
The Committee.is taking evidence from the 
leading’ men of the different parts of India. 


Eu The old Tomu ideal of the دو‎ -1 — tendencies in the İndian thought 
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:to set aside the week-long programme. 
is our earnest desire that liaison between the ' 
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‘are apparent in vociferous denunciation on ' 


the one hand and unequivocal support on the 
other. But the prevailing opinion seems to 
be that some measures of reform are a crying 
necessity to meet the demands of time. 
Whether or not the Bill is codified the com- 
mittee has given a healthy impetus to the 


discussions on the present position and future ” 


needs of the Hindu society. 
x * 

As regards the political deadlock, no solution 
has yet been discovered. None of the hopes 
which the release of Mahatma Gandhi" gave 
rise to has yet been fulfilled. The historic 
Gandhi-Jinnah talks have failed and the long 
continuance of stalemate produces a "political 
weariness and’a sense of frustration through- 
out India. : 

* * * 

We are fortunate in having Mr. S. N. Bhatta- 
charyya as the President of our Union. He 
is never failing in taking & very keen interest 
in the Union activities. Ready help and 
encouragement are always forthcoming when- 
ever required. We will long remember him 
as an ideal President, for the able part he 
played in the affairs of the Union. We are 
also grate to our Vice-Presidents Mr. J. 
Mazumdar, Mr. A. C. Sen and Mr. K. K. Basu 
for their good advice, constant guidance and 
co-operation, We also take this opportunity 
of expressing our indebtedness to our Principal 
Mr. P. N. Banerjee and Vice-Principal Mr. 
A. C. Karkoon for their constant advice. 

Ləl * * 


For the last few years we used to celebrate. 
“ Union Week." In order to keep the Union 
active throughout the year, we have decided 
Tt 


students and their unior””Thusğ be cordial and 
continuous. 
* o. * 

The first activity of the Union was the Legal 
Conference held on 24th and 25th November, 
1944. Mr. S. M. Bose, the Advocate-General 
of Bengal presiding on both the days. Our 
Principal Mr. P. N. Banerjee opened the con- 
ference and welcomed the President and the 
diştinguished guests. 

The Conference was also attended by 
several eminent Judges, Barristers and Lawyers. 
Mr. Atulehandra Gupta, M.A., B.L., spoke on 
the “ Draft Hindu Code." Mr. N. C. Chatterjee, 
M.A., Bs, P.R.S., Barrister-at-Law spoke on 

“ Emergency Legislation." “Prof. Benoyendra- 
nath Banerjee, M.A., read a páper on “ Inter- 
national Law and the World War.” 


. On the second day, S. P. Mitra, Esq., M.A. 
(Cantab.), Barrister-at-Law, read a paper on 
“ Mockery of Provincial Autonomy.” S. 
2577 Esq., M.A., LL.B. (Cantab.), Bar.- 
at-Law on “ Lawyers and the Bussiness Man." 
“Prof. K. K. Basu, M.A., B.L. (Cal) M.A., 
LL®. (Cantab.)  Barrister-at-Lawe on “A 
Lawyers Education,’ B. Das, Esq., M.A. 


(Cantalf), Bar.-at-Law, on the “ Doctrine of 
Rep ey and Government of India Act, 
1935,” and lastly J. P.*Mitter, Esq., M.A., 


LL.B. (Cantab.), Bar.-at-Law, spoke on ' ‘Func. 
tion df & Judge and. Jury in a Criminal Trial." 
The conference was closed after Presidential 
Address. 2 

Our conference was a ue one. 
Students, Professors and visitors joined in large 
number. 

* * * 

A “Mock Parliament ” in aid of Malaria 
Relief was beld under the joint auspices of 
Law College Union, University Students’ Union, 
and Society for India Affairs on 22nd December, 
1944, in the Asutosh Hall. Syed Badruddoza, 
the ex-Mayor of Caloutta, presided over the 
function. 

It has been د‎ successful one. 

* * * 


Sreemati Sarojini Naidu the then only 
released member of the Congress Working 
Committee outside the British Prisons in India. 
addressed a crowded gathering of Professors and 
students at the Senate Hall on 11th January, 
1945, Dr. S. P. Mookerjeé presiding. The meet- 
ing was held under the joint auspices of Uni- 
versity Law College Union and University 
Students’ Union. 

She dwelt upon the part to be played by 
the youth of India in the achievement of the 
future destiny of their motherland. She re- 
affirmed her convictions inə concentrating all 
attention for India’s independence which must 
be the first and foremost task" of every Indian. 
According to her only & free India can give 
hope for a lasting international peace. She 
also advised the students to take ھ‎ comprehen- 
sive view of life and learn to realise life as a 
whole and not in fragments. 

* * à 


A “ Garden Party " was organised by our 
Union in the Shibpur Botanical Garden on 
28th January, 1945. It was joined by many 
students and professors who enjoyed it very 
much. : 

* *- * 

The Union. staged. Rabindranath Tagore’s 
Visarjan, for the annual dramatic performance. 
eThe Dramatic section under the guidance of 


~ 


t 
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, Messrs. Hemendranath Roy, Social Secretary 
and Kanailal Das (Saha), a member of the Drama 
Committee, maintained the valuable tradition 
of the Union. It was presided over by pen 
cipal P. N. Banerjee and the guest-in-cKief 

' for that eve was the Hon’ble Mr. Justice 
S. R. Daa. 
for his kind presence inspite of the heavy 
demands upon his time. The وم پو‎ 

5 : 


was & remarkable success. 
7 . * 

We are sad to ounce the death of Mr. 
Jotindranath Podd 
year Law Class. An energetic youngman, 
he was the chief moving spirit in organising 
the Society for Art and Culture which did mpeh 
useful work during the black days of famine. 


We must be failing in our duty if we do not 
offer our thanks to our friéndg and others who 
have rendered constant help and guidance in, 
diverse ways. Thanks are due to the stafis 
of University Press and of our College office for 
their help and co-operation. We also express 
our indebtedness to Messrs. Nabendusekhar 
Naskar, Purnananda Pramanick, Hiranmoy 
Chaudhuri, Rabindranath Ghoshal and others 


e express our thanks to him” 


, & student of the third. 


A 


for their constant help. At the same time 


we are constrained to confess that no words 
of formal thanks are enough for their assistance. 
-°k * + 


Before we conclude we owe an apology to 
our readers and patrons for the excessive delay 
in the publication. of the Magazine. The 
difficulties . which ‘confronted us were many. 
Besides during the war mismanagement and 
delay has become the,rule of the day rather 
than the exception. Viewed in this context, 
we hope.our delay will be excusable. 

¥ * * 


We should remind the contributors that the 
responsibility of editing a Magazine is not a 
light on8. Inspite of the notices proper res- 
pohse was not coming from the contributors. 
Inspite of the difficulties we have tried our 
best to bring out this Magazine in its best 
form. We do not know how far our honest 
attempts- have been successful. Readers will 
themselves judge. We 
contributors that due to the Paper Rationing 
Order, we could not publish many articles. 
We owe an apology to them. Thanking all 
again who have helped us in numerous ways, 
we depart. 


A CRITICISM OF THE, DRAFT HINDU CODE 


BY.“ 


PROFESSOR J. MAJUMDAR, M.A., M.L. 


1. Profesaed object of codification 


The professed object of the Hindu Law 
Committee is to evolve a, uniform code of 
Hindu Law which will apply to all Hindus 
by blending the more progressive elements 
in the various schools of law. As to who or 
what are the progressive elements, the oom- 
mittee does not say anything. That, question 

apart, the committee itself says that many 

the rules of Hindu Law are, already fairly 
əsdi One would, therefore, like to 
enquire as to why this task has been under- 
taken; with what objective -and in whose 
interest , “and further, whether the وو‎ 
has got any power.to do so. 
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2. Orthodox view—Hindu Law, a revelation 


Now, according to the orthodox Hindu 
view, as enjoined in the Shastras, Hindu Law 
is a divine revelation. The king is only to 
TT law according to the Dharmashastras 
(Yaj. 1) Manu says that sadachara 
( azart: . is a source of dharma and that law - 
must not be inconsistent with shastric usage 
(M. VII. 13) Again dharma. is inseparably 
connected with religion. So Manu says fqağ qurq 
ea; Gautama says fue Tail aren ٣٧ 
ağca Similarly Yajnavalkya says fowe w ust: 

Be that as it may, the orthodox Hindus, 
who have reverence for their religion and 


zə shastras, believe in the following, and such 


should remind the . 


? 


« 


o 


١ 4 


. “ələr eannot be e to be flouted or 
even disoussed : 

(s) Hindu Law is a divine revelation and 
as such ib is above the king or state. 

(ii) The shastras including the Smgitis 
are supreme and all the Hindus even with one 
voice cannot go against them. Any one wish- 
ing to go ‘against-them must, therefore, cease 
to bb a Hindu before he can do so. 

(iii) Hindu Law is inextricably connected 
with Hindu religion. Fhdeed, according to the 
Smritis, property and proprietary rights are 
enjoined only for the furtherance of religious 
life. That being so, any attempt to separate 
the secular law from the religion is unthinkable. 


* ə 
3.” Essential conditions of codification of Hindu 
Law 


Assuming that a, secular body can eodify 
the Hindu Law, it follows that any such codi- 
fication must satisfy the following’ conditions: 

(1) It must be shown to be in perfect 
accord with the shastras. Any violation of 
the shastras would be absolutely illegal and 
inoperative. 

2) As sadachara is a source of Hindu 
Law, ancient customs and conventions hoary 
with ages must also be respected and strictly 
adhered to. 

(3) It must be welcomed and accepted 
by the vast majority of Hindus obeying the 
shastras and not by those, who may -choose 
to call themselves Hindus. . 

The definition of a Hindi as given in the 
draft code “is, to say the least, absolutely un- 
Hindu in conception. 
Hindu religion, a convert from Christianity 
or Islam comes under this generic name. If 
& handful of apostates or even worsé oalling 
themselves Hindu would like to have a code 
to suit their purpose, they are, surely, welcome 
to have it. The orthodox Hindus revering 
the shastras will desist from objecting to such 
a law being passed,—provided only -that the 
legislature declares that such code will not apply 
to those who prefer to abide by the shastras. 

Hindu Law is a matter solely for the concern 
of Hindus in the aecepted sense of the term, 


viz., those who believe in and revere the shastras- 


as the foundation of the Hindu Law and so 
what the majority of such Hindus think can 
only be accepted, 


4. Un- Hindu. Principles dn the draft Hindu 
Code 


Judged from the above 'stand-point, the 


An open flouter of- 


UNIVERSITY LAW COLLEGE MAGAZINE 


founded on anti-Hindu conceptions. Some 
noticeable instances are given below :— - 

(1) Abolition of the Pinda theory of 7 
inheritance for all practical purposes,—pro- 
piAquity of blood being made the primary 
consideration of heritability. 
°“ 42) Validation of marriages yi non- 
Hindus, and -of inter-caste marriages, and 
sagotragmarriages, thereby seriously affecting 
the vaje system. 

(3) Subjection of sğoramental marriages 
to legislative reforms—even to registration, 
although as an optional Wneasure. 


(4) Introduction of divorce and of mono- . ` 


gamy in sacramental marriages.- 

. (5) Recognition of ownership of property 
in .M6cetios, thus destroying the spiritual purity 
of the Ashramas. . 

(0) Introduction of provisions calculated 
to destroy the joint-family system as it obtains 
in the Mitakshara, schools. 

(7) Condonation of unchastity to remove 
bar to inheritance, and provision that it must 
have -been proved in court by the husband, 
thereby taking away the right of the Hindus 
to deal effectively with ite rebels ( “feu :). 

' (8) ‘Change of gotra by marriage being 
tabooed by providing that it will not affect 
rights of inheritance. 

(9) Lowering of the purity of marriage 
as an institution by validating: all de facto 
sexual alliances. 

(10) Giving absolute rights to women 
inheriting the father’s property. 

(1l) Introduction of a*new order of 
succession to stridhan received from the husband 
to which the husband’s heirs will only be 
entitled. 


4. Powers of Indian Legislature to codify 
: , Hindu Law 


The powers of the Indian Legislature are- 
derived from the Parliament. Since the Statute 
of 1781 ensuring that the Hindu (Gentoo) 
Law will apply to Hindus, Parliament has all . 
along refrained from doing anything “ to 
touch the deep-rooted customs and habits 
of thought because they have their sanction 
in religion.” (Baldwin). Later on, by S.85 
of the Charter Act of 1833, the Governor- 
General in Council was empowered to make 
laws and regulations “ for the proteotion of 
the natives from insult and outrage in their 
persons, religions and/or opinions." When, 
therefore, the Caste Disabilities Removal Aot 
was passed in 1850, it was unequivocally 


draft code is absolutely unacceptable as ..—. by all persons and, later on, by 


- 
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Sir Fitz James Stephen, when he became 
Lav Member of the Governor-General’s Council, - 
who observed that -it, in effect, had reduced 
Hindu Lav to a mere moral code. Finally, 
in 1858, came the- Queen's Proclamation hy 
which Hindus were assured of protection of 
their faith and religion. Although, this was» 
not embodied in any statute, still, the Êro- 


‘clamation has been. striotly adhered 88 & 
pious wish of the sovereign. İt is e that - 
8.85 of the Act of 1833 was repealed i 1890, 


and subsequent Government. of India. Acts, 
e.g. 8.67 of 1919-Ac# empowered the Gevgrnor- 
General in Council. to promulgate laws “on 
religions .and religious rites. But the present 
Constitution Act of 1935 has deliberately and 
advisedly omitted the same from the legislative 
subjects. The Judicial Committee of the Privy 
Council have also adhered to the same principle. 
'Thus Lord Sumner in delivering the judgment 
of the Board in Gokul Chand*vs. Hukum Chand 
(48 L.A. 162) says :—‘‘ They conceive it of 
the highest importance that no variations or 
uncertainties should be introduced into the 
established and widely ‚recognised laws which 
govern an anoient civilisation, and, least of all, 
in matters. affecting family rights and duties. 


connected with ancestral customs and religious 


convictions.” 

It follows, therefore, that the Indian Legis- 
` lature have no power to legislate on Hindu 
Law. It will not do for the Legislature to 
arrogate to themselves the power by simply 
uttering the slogan that the Hindu Law is 
unconnected with the Hindu Teligion: 


6. Religious gto of Hindu fao to be adhered 
to $n codification 


Conceding for argument's sake that the 
“Indian Legislature. ean codify Hindu Law, the 
manner in whioh*the law has been drafted, 

viz., from the purely secular point of view by 
trying to separate the secular rules from the 
religious injunctions is not only highly objeo- 
tionable but positively harmful to the society., 
Excepting a very small section of urban popula- 
tion, life of every Hindu is still influenced by 
.and permested with religious ideals. Hence 
a codification of the Hindu Law, if it-is to be 
undertaken, at all, must be approached from 
a different angle of vision. The religious 


foundation of the secular rules must -be - 


and remain the ground-work. To introduce 
new rules primarily on supposed grounds of 
equity and justice would. be extremely hazar- 
` duous and dangerous. Moreover, what appears 
to be just and equitable to one body of legis- | 
i : - Ú 


datgrs may not appear to be so we a " o 
ly of legislators, who may, therefore, 3 
tempted to alter or modify the same. At 
any rate, secial and religious laws should not 
be „the subject of constant legislative experi- 
ments. 

It is quite apparent that if such a còdi- 
fication on the basis of and in perfect accord 
with the sources of Hindu Law is to be taken 
up in hand, the committee must be very 
` differently constitutedefrom what it is now. 
Above all, such ھ‎ committee should be composed 
of men who are competent to examine the 


. said sources and to deal with the matter in 
? all its aspects. It is to be noted, in this coh- 


nection, &hat the present committee was formed 
originally to consider only the various proposed 
amendments to the Hindu Women's Rights 
to Property Act,—it was not at that time 
conceived to take up the codification of the 
Hindu Law in general. Then it has gradually 


‘extended its scope. The bills introduced in 


the Assembly originally consisted of two parte 
—intestate succession and marriage. And now 
-testamentary succession, maintenance, minority 
and guardianship and adoption have beeh 
added. 


7. Unification of Hindu Law—a myth 


As to uniformity of law, the present code 
wil not affect the following :— 

(1): Persons governed by Marumakkatta- 
yam, Alyasantana, and Nambudri Laws. 

- (2) Impartible estates. F 

(3) Mitakshara coparcenary. 

`~(4) Agricultural lands. These have been 
5. as outside the subject of central 
legislation, and left to be dealt with by the 
Provincial tures. 

The inevitable evil effect of this will be 
that instead of uniformity there will be greater 
diversity than even what is existing in the 
various schools. Provincial: Legislatures will 


“have. their own way thereby introducing 


different laws. Such piecemeal legislation is 
neither possible nor desirable. 


8. Scheme of Order of Intestate Succession 
(6) Removal of sex-disqualification 


One feature of this new Code is removal 
of sex-disqualification by making propinquity 
of blood* the paramount consideration. "The 
pinda theory has been shelved aftogether. 
This has led to ‘the introduction of daughters 
and their descendants - as heirs. 


~ 


e 
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ua the daughters, no distinction has 


been kept between unmarried and married 

daughters. ` ۷ 
The married daughter is pgimarily the 
concern of her husband's family. The abolition 
of the prior right of unmarried daughter is 
positively detrimental to the interest of maiden 
daughters, whose marriage and maintenance 
are exclusively a burden upon the father's estate. 
ere seems to be no other principle but 


that daughters must have always preference' 


over agnatic relations—however remote they 
may be in point of view of affection and of 
spiritual sympathies. The daughter's daughter 
ahd the daughters daughter's 
daughters have thus been brought in. It is 
& notorious faot that daughter's daughter and 
her children are regarded in Hindu sentiment 
as perfect strangers,—vrhioh may be due to 
their inability to confer any spiritual benefit 
on the propositus. 

Hindu lawgivers have never been inoon- 
siderate to the daughter and accordingly they 
have made express provisions for the daughter 
at every stage of her life—as maiden daughter, 
married daughter, wife, widow, mother and 
grandmother. Not only does she get main- 
tenance in every case but she also gets in- 
heritance under certain circumstances. In 
addition she is entitled to siridhan. Therefore 
the position of the daughter is perfeotly secured 
in Hindu Law. In fact her status as contrasted 
with the son cannot be better adjusted than 
what has been done in Hindu Law. 

In apite of all this she is mide a simultaneous 
heir along with the son. This will be disastrous 
from various points of view : 8٩ج‎ 

1. Daughter—special married 480 اطع‎ 
will get more property than son if she دامع‎ 
Share in father's properby in addition. Suppos- 
ing & person leaves an equal number of sons 
and daughters, in that case even, by working 
out the shares received by daughters, it will 
follow that in course of 3 generations, 2/3rd 
of the father's property will go to the females 
t.e., the daughter's line and only 4 will be left 
to the male line. : 

2. The sons' are bound to perform the 
eradh etc. While, therefore, the son will have 
to meet the cost of sradh from his share, the 
daughter will enjoy her share free from any 
burden. Further, in most cases, family property 
is burdened with debsheba. The daughter 
being married in different family and hence 
not residing in her father’s place will*not care 
for the *debsheba with the inevitable result 
that the cost will have to be borne exclusively 
by the son. 


sons and: 


. 8. There will be excessive fragmentation 
of father’s property and it will pass to strangers. 
The addition of the daughter as-simultaneous 
héir means overfragmentation leading to the 
of family property and consequent dis- 
integration of joint family life. 3 
- 44. Moreover, to remove sex-disqualification, 
dalighters—nay, all women heirs—have been 


given absolute right to the inherited property. 
The refult will be that the property will pass 
to st ers. 


The daughter being married to a different - 
family, she cannot have ordinarily any .op- 
portunity to reside in the father”s house and 
otherwise conveniently to enjoy the father’s ° 
property she inherite. The result will be that 
she will be tempted to sell her share to out- 
siders, which will eventually lead to partition 
and consequent litigation. In the same way, 
& childless widow will be tempted to give away 
the property to Ber father’s relations or to sell 
it to strangers. And if she has daughter, it 
wil go to the daughter as her síridhan. In 
either case, the property will pass out of the 
male line. 

Indian people are proverbially - poor. In 
most cases, there are small properties. Specially, 
as appears from the Floud Commission Report, 
each family in Bengal has got only about 4 
acres of land including the homestead or 
dwelling house. So, it will be economically dis- 
astrous regarding the family property and more 
specially as regards the residential house. The 
daughter or the widow’s share therein will be 
sold. The sons being poor cannot afford to 
purchase the said share, which will accordingly 
go to strangers. And then the sons will be 
ultimately ruined by partition proceedings and 
litigation. ; 

Hence absolute right to woman is positively 
harmful as leading to disintegration of family 
life and to passing out of the family property 
to strangers. The widow’seestate as given 
by Hindu Law was not due to any idea of 
inferiority of women, but only to secure to 
the family the ultimate return of the property 
after full enjoyment by the female owner, 
thereby preventing it from going out to out- 
siders. If it was thought necessary at all, 
it should have been expressly provided that 
the women heirs would enjoy -only during their 
lives the widow’s estate thereby securing it 
to the family ‘after their natural lives. 

The provision for daughter's inheritance 
as simultaneous heir with son is against the 
accepted notions and sentiments of the people. 
No one is supposed to take greater interest 
in the daughter than the father himself. It 
e 


ر 


is an undeniable fact, that we seldom find uc 


father.devising by will.a share of the inheritance 
: “the daughter. This is the best index to 
the view of the Hindu father regardi e 
claim of the daughter. l .. 7 

This provision for daughter has, it appears, 
been inspired by the example of the Mahomedin 
Law. The attitude of the Hindu commentators 
will be quite apparent from the fad that 
although this provision about daughters sharing 
along with sons’ was*well-known to them as 
both Vijnaneswara ang Jimutavahana flourished 
during the Mahomedan rule, they never in- 


troduced this provision in Hindu Law. The . 


very faot that they did not avail of this oppor- 
tunity goes a, great way in proving that itewas 
nob acceptable to.the Hindus. The Maho- 
medans themselves have not favoured this 
provision as is evidenced from the fact that, 
they have secured the Wakf Aet, to counteraot 
over-fragmentation of family property from 
. & plurality of heirs. It is noteworthy that 


almost every single Mahomedan family in. 


Bengal having -large properties has ‘taken 
recourse to the Wakf Act and by making 
wakf-al-al-aulad it has successfully prevented 
the property from going to daughters by 
” inheritance and even prevented it from passing 
out of the family by alienation by the sons. 
Again, the power -of making testamen 
disposition of properties has been recognised 
among the Hindus and yet the Hindu fathers 
have not availed themselves of this power to 
devise to the daughter which they would have 
done if the omission of daughter was looked 
upon as an injustice to her. : x 
The natural disinclination of the Hindu 
society to allow property to go to daughters 
and to strangers will lead to the inevitable 
consequence of compelling the Hindu -fathers 
to make wills to prevent the law of intestate 


succession applying.in their case, in case ` 


daughters are influded as heirs. This will 
entail heavy drainage of family property in 
the'shape of probate duties, administration 
suits and even of litigation expenses. At any 
rate, this inequitable law will defeat its own 
purpose. . i 
The fancy for removing all sex-disquali- 
fication has led to giving daughters and even 
daughters’ daughters and their daughters double 
the share. of-the corresponding sons in the 
mother's stridhan other than what is received 
- from the husband. It has been apparently 
“introduced as a counterpoise to the daughter’s 
half share as against that of the son in paternal 
property.. This is absolutely foreign to Hindu 
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descendants, of daughters as anything but 
- perfect strangers. 


As stated above, the inclusion of daughters 
as a simultaneous heir in the father’s property 
witl? absolute right will lead to over-fragmen- 


. tation due to plurality of heirs and to a strohg 


inducement -to them to sell it to outsiders. 
Hindu Law prevented all this by excluding 
them from inheritance but giving them main- 
tenance in all cases and in cases where the 
daughters and other women have been allowed 
to inherit by giving them only limited interest 
therein. 

The introduction of such plurality of heirs, 
with the instance of the Wakf Act present 
before. on’ eyes, has been viewed with sus- 
Picion and it has not been unjustly suggested 
that one of the'objecta of the Code is to weaken 
the economio bakebone of the Hindus by 
creating over-fragmentation of property and 
disintegration of the Hindu joint family life. 


(st) Instances of inequality of sexes in the Code 


Notwithstanding the avowed object of 
introducing equality of status between man 
and woman, by removing sex-disqyalification, 
women have been given preference in some 


. oases. -At least that proposed equality of 
' status has not been maintained in the following 


oases: 

1. Widow is simultaneous heir in husband's 
property, but husband is placed muoh lower 
as heir in respect tf wife's siridhan property. 

2. Dáughter is simultaneous heir in father's 
property but father’s position as heir in 
daughter's sirtdhan is much lower. 

3. Son inherits mother’s property but 
mother inherits only if she be dependent. 


9. . Deviations from Hindu Law 
cəl, Provisions re Intestate Succession to Males 


1. Daughter is simultaneous heir with son. 
. 2. Daughter's daughter and her daughter 
&re heirs and they succeed in preference to 
agnatic relations. ı 
-` 8.. Parents take only if they are dependent 
but daughters inherit without any restriction. 

4. Prior right of maiden daughter and 
of daughter having son over other daughters 
has been abolished. ” 

b. Absolute right has been given to women 
with the result that the property will 4 
as, stridhan and thus go out of the male line 
altogether. - 


feeling who do not look upon-the remoter ,9 6. While widow’s right to inherit as simul- 


b 


taneous heir as given in the Hindu Women's 
Rights to Property Act has-been retained, 
that given to & predeceased sone widow and 
to the widow of & predeceased son's predeceased 
son given thereunder has been taken away,— 
they. being given maintenance only. 

7. Unchastity as bar to inheritance has 
been practically tabooed. 


Il. Provisionsere Másmionance - 


No provision has been made .for vidoys 
of collaterals, who are not also included in the 
list of heirs by reason of.the rule introduced, 
viz., & woman shall be entitled to inherit as 
an agnate of her father and his agfiates and 
shall not by reason only of her marriage be 
entitled to inherit as an agnate of her husband 
or his agnates. 


. HI. Provisions re Stridhan 


1. Daughter gets double that of son. 

2. Daughter's daughter and daughter's 
daughter's daughter similarly get double of 
corresponding male heirs. 

3. Distinction between maiden and married 
daughters $n regard to their respective rights 
has been abolished: 

_ 4, Biridhan property has been divided 
into property received from husband and other 
stridhan. In the former case, it is not to 
devolve upon the woman’s children’ but is 
to go to her husband’s hejrs, This -will lead 
to strong inducement to the woman to sell 
to outsiders, thus causing it to pass out of the 
family. 


IV. Provisions re Joint Family 
The abolition of survivorship in regard to 


property of a Mitakshara Hindu devolving -by - 


inheritance. is calculated to the, disintegration 
of the Mitakshara joint family system. The 
- framers have stated that by this they want to 
assimilate the Mitakshara joint-family to that 
of the Dayabhaga joint family. 


Vv. Provisions re Marriage 


1. Heterodox principles have been in- 
troduced in the case of sacramental marriage, 
viz., sagotra marriage, inter-caste marriage, 
marriage outside caste, monogamy and divorce 
and finally the sacramental marriage has been 
made optionally registrable. The * essentials 
of sacramental marriage have been reduced to - 
the Panigrahan and Saptapadi ceremonies. 

2. Monogamy has been introduced in the 
ease of sacramental marriage. 
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Among higher olasses the rule of monogamy 
is practically in vogue and so it is at best un- 
necessary. In the lower. classes, it will be 
positively harmful to the society. They are 
not amenable to suoh idea for want of better 

ucation. 118 introduction will induce them 
to abandon the society and enter ahother social 


- order, yhere polygamy is allowed by lav” and 
toler by public opinion. As no law has. 
been passed to prevent polygamv among the 


Mahomedans, the provision will have serious ~ 
effeot upon the political hosition of. -Hindus by 
reducing them to a minority community vis-a- 
vis. the Mahomedans, who have already gained 
& preponderance of population over them 
owifg to their being entitled at one time to 
a plurality of wives. Further, these lower 
classes would be tempted by the -Tigour to 
embrace the Moslem faith and the Mahomedan 
society would n$turally welcome such converts. 


33. Introduction of Divorce apart from 
the point of view of the interests of the 
issue of marriage, the system of divorce 
will be harmful to the society. Even maiden 
girls find it difficult to get suitable husbands. 
Accordingly, a divorced wife will have to- 
remain single without sharing the advantages 
available to a spinster or a widow as under 
the Hindu law, in the matter of inheritance 
and maintenance, in as much as no provision , 
has been made in the Code for a divorced wife. 


4. Unchastity of wife has been removed 
from the ban of the Hindu society thus lowering 
the morals of marriage life. As provided in 
the Code, it must be proved in court in a suit 
between the husband ànd the wife for thé 
purpose, otherwise no woman can be -validly - 
proved to be unchaste. 


5. The Code has enumerated certain pro- 
hibited degrees of marriage. | But if inter-caste 
and sagotra marriage, when’ once it has taken 
place, cannot be invalidated’ as expressly 
provided in the draft Code, such rules ‘of 
prohibited degrees will be reduced to mere 
moral rules. 

The Hindu public have evinoed no desire 


-to have divorce introduced. One or two stray ` 


cases of a Hindu wife embracing Islam to get 
a divorce through the medium of another 
faith (e.g. 33 C.W.N.. 179 (n) is not any true 
index to a, göneral demand for which any 
specific provision may be said to be called 
for. If, in spite of this, there are found some 
people in fgvour of divorce, they may avail 
themselves of the civil marriage, where divorce 


® has been introduced. These non-Hindu ideas ` 
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- should “be eschewed. from all. eacrainental 
marriages and thé innovations sought to be 
introduced therein should be restricted to 
- civil marriage. . 

The purity of marriage tie’ should not be 


^" lowered at any cost” as has been the case in 


England. “Thus in (1938) A.C.L., 
St. John Building, Lord Russell has ohgerved— 
“ The institution of marriage has loÀg been 
on a slipperty slope. What was once*a holy 
estate un. for tRe joint lives of the spouses 
is slowly assuming the characteristics of a 
contract ‘for a tenancy-at-will.” : 


Fender? vs. 


VI. Provisions re Adoption, Minority and 
, duam 


The provisions re adoption, minority 
and guardianship are also open to objections 
^ as having made unwarrant€éd changes from 
- the laws of the Smritis, but these changes are" 
not as revolutionary as those introduced ‘in: 

the -other parts of the Code, some of which 
have been noted above. - 


-and. shastric injunctions on the most material 


points and as such will cause general injustice 


. to all concerned if it is ever passed into law. 


Indeed it is harmful and detrimental to the 
religious, social and economic interesis. of 
Hindus and is opposed to the wishes, customs 
and sentiments of the Hindu public. Accord- 
ingly, the bill should be dropped altogether. 

lf it is deemed necessary to make provisions 


for the daughters of tMe family, for which the 


framers seom to. have the greatest concern, 
and, similarly, to- introduce provisions for 


` monogamy, divorce’ and promiscuous alliances 


in marriage, these can be effectively done by 
making suitable provisions to that effect in 
the Hindu Woman’s Rights to Property Act, 
to consider which the Committee was originally 


-formed” and, also, to introduce like suitable 


provisions “regarding marriage in the Civil 
Marriage Act to enable persons desirous of such 
advantages to avail themselves of the same. 
These special requirements do not warrant 
the undertaking of a general scheme for codify- 
ing the whole Hindu. Lav in the absence of 


` ` any general demand by the Hindu society to 


10. Tosu 


From the fou duadan, it "vill be 
abundantly clear that the draft Hindu Code 
runs counter to all accepted Hindu Rotions 


have such codification, nay in the face of sturdy 


' and weighty objection and opposition by the 


vast majority of the Hindus—merely on the 


‘Supposed utility of an uniform system of law 
being introduced to govern all classes of Hindus. 
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5.” 
Legislature has, And ıa Provincial Legislature 


The Governmefit of India Act 1935 is 
. admitted to be $he most voluminous cons- 
titutional document that has seen the light 
of day. Yet it proves, if proof were necessary, 
that the authors of a constitution could ‘not 
while framing it anticipate, much less avoid, 
still less solve, all the thorny problems that 
may arise from the constitution. 

In what follows the relevant: section whiclr 
deals with the question is taken for study. 
Section 100 deals with the subject matter of, 
Federal and Provincial laws., The Seventh 
schedule to the Act has threo lists, "Federal 
legislative list, Provincial Legislative list and 
: Concurrent - -legislativo list. S. 100 has 4 sub- 
sections and.reads as follows :— ~ 

(100) (1) Notwithstanding anything in the 


has not, power to make laws with respect to 
any of the matters enumerated in list I in the 
Seventh Schedule to this Act (hereinafter 
called the-''Federal Legislative List "). 


` (2) Notwithstanding anything in the next 
succeeding sub-section, she Federal Legislature, 
and - subject to the preceding sub-section, 
a Provincial Legislature also, have power to 
make laws with respect to any of the matters 
enumerated in List III in the said Schedule 
(hereinafter called the “ Concurrent Legislative 
List”)... ^. f . 


(3) Subject to the two preceding sub- 
esections the “Provincial Legislature has, and 


two.next succeeding subsections the Federal e the Federal Legislature has not, power to make 


2—22L.O, 
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Ñè-or. any. part thereof with 
respeot to any of the matters enumerated in 
List IT in the said Schedule (hereiffafter called 
the “ Provincial Legislative List ”). ə 

(4) The Federal Legislature has power to 
make laws with respeot to matters enumerated 
in the Provincial Legislative List except for a 
Province or any part. thereof. 

The Government of, India, before the Act 
of 1935 was passed had a unitary form of 
Government where the distribution of powers 
between the centre and the provinces was 
more a matter of administrative convenience 
than to decide legislative competence. It was 
possible in the old system to give on @ne hand 
wide power of legislation: to the provinces 
while reserving a right for the centre to legislate 
on all subjects for all the provinces without 
the fear of any legislation—provincial or 
central—being declared ultra vires. If any 
doubt arose as to the category under which 
any subject fell the matter was decided by the 
Governor-General in Council without there 
being appeal to courts. If a provincial legis- 
lature wanted to legislate in regard to any 
central subject the previous sanction of the 
Governor-General had to be obtained but the 
want of sanction did not invalidate the legis- 
lation and subsequent assent of the G.G. 
cured the irregularity. 

All this went lock, stock and barrel 
with the enactment of the Government of 
India Aot 1936 and a, federation, with a, rise 
in the status of British Indian provinces as 
‘units’ of the Federation, with the fieldg 
of the provinces and the Federation demar- 
cated, arose. Federalism, which is said to be 


a triumph of legalism, became a fait accompli ` 


with a line dividing the legislative powers of 
the centre and the Provinces and with a final 
authority in deciding the fields of legislative 
powers being the Federal Court and not the 
executive. ` 

Nobody was more conscious of the change 
and what it meant than the Joint Parlia- 
mentary Committee. Said the Committee, 
" We do not disguise the fact that these pro- 
posals will open the door to litigation of a, kind 
that has hitherto been almost unknown in 
India but a, statutory allocation of exclusive 
jurisdictions to the centre and the provinces 
respectively is the only possible foundation 
for Provincial autonomy. We are fully sensible 
of the*immense practical advantages of the 
present system of the uncertainties of litiga- 
tion which have followed elsewhere from a 
“57 delimitation of competing Türisdio-ə 
ans, 
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In schedule (vii) the Provincial legislative 
list contains the following under item 27. 
‘Trade and commerce within the province, 
markets and fairs; money lending and money 
lenders. On the basis of this the Bengal and 
"Bihar governments enacted Money Lender's 
acts both of which aim ab giving some relief 
to debters. Item No. 20 in the same.list is 
‘ agricgfture ’ including agricultural education 
and research, etc. The „Madras Government 
enacted on the basis of items 20 and 27 the 
Madras Agriculturists’ RMief Act 1938. All 
these acts deal with money lending of all kinds, 
mortgage or promissory notes. Item No. 28 
in the Federal Legislative list of Schedule VIT 
of the Act reads thus‘ cheques, bills of exchange, 
promissory notes and other like instruments.’ 
The existing law relating to these is laid down 
in the Negotiablg Instruments Act 1881. The 
provincial legislations interfering with promissory 
notes also, it has been urged in cases arising 
out of these provincial legislations that these 
provincial acts are ultra vires. The cases 
arising out of these provincial acta may be 
discussed briefly. 

The case which arose out of Bihar Money 
Lender's Act was Sagarmal vs. Bhuthu Ram 
(A.I.R. 1941, Patna, 99). The petitioner in 
this case instituted a suit in the court of-the 
Munsiff, Bhagalpur, against the opposite party, 
Bhuthu Ram and his two minor sons for 
recovery of Rs. 924 on the basis of a handnote 
said to have been exeouted by Bhuthu Ram 
for Rs. 600 bearing interest at, 18 per cent 
per annum. The opposite party alleged that 
the handnote was not executed for cash but 
on account of balanoe found due to the plaintiff 
‘after adjustment of accounts in which -simple 
and compound interests at high rates had 
been charged and after payment of Rs. 1500 
cash. Therefore under 8.8 Bihar’ Money. Len- 
der’s Act (Act 7 of 1939) éhe accounts were 
liable to be reopened and they ‘contended that 
on the reopening of.the accounts and on reducing 
the interest to the rate admissible under the 
law nothing would be found due to the plaintiff. 
The trial court held that the appellants were 
not entitled to have the accounts reopened 
“and decreed the suit in full. The learned Sub- 
judge accepted the contention of the defendants 
to have the accounts re-opened under Section 
8 of the Act „and remanded the case to the 
Munsiff. The point was taken in the appeal 
before the High ‘Court that the learhed Sub- 
Judge had no jurisdiction to order the - re- 
opening of the transaction because 8. 8 of the 
Bihar Money Lender’s Act or so far as it affects 
promissory notes is ultra vires the Provincial 
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‘In any guit brought by a money Wmder-hbefc 
or after the commencement of this Act or in 
&ny appeal or proceedings in revision arising 
out of such suit the court may exercise’ all 
or any of the following powers :— 

(a) Re-open the transaction, take, an 
account between the parties and relieve the 
debtor of all liability in respect of any interest 
in excess of 9 per cent Simple intekest per 
annum in the case of secured and 12 per"centum 
in the case of unsöbured loan.’ 

Sub-section 3” ofSection 100 of the Govern- 
ment of India Act 1935 clearly defines the 
powers of the Provinces as subject دا‎ the two 
preceding sub-sections. While Item 27 of the 
Provincial Legislative List gives the Prdvince 
exclusive power to legislate on moneylending 
and money lenders, the Federal Legislature is. 
given power by Item 28 of the Federal Legis-: 
lative list to legislate on “ Promissory notes.' 
A handnote is a promissory note according 
to 8.4 of the Negotiable Instruments Act. 
S.8 of the Bihar Money Lender’s Aot certainly 
indirectly, if not direotly, legislates with regard 
to promissory notes because in certain respects 
it modifies the existing law and that in a for- 
bidden sphere. The Negotiable Instruments 
Act in 8.32 provides that in the absence of a 
contract to the contrary the maker of a pro- 
missory note is bound to pay the amount 
thereof at maturity according to the apparent 
‘tenor of the note. And Section 8 of the Bihar 
Money Lenders” Act detracts from the tighta 
of the payee of the promissory note. 

The fact that *money-lending and money 
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ere the ent is based on lisis I 
&nd 11. Meredith J. explains this point thus :— 
‘If a subject falls exclusively within List II 
then the Psovineial Legislature has power and 
the Federal Legislature has none and the fact 
that a law passed by the Provincial legislature 
upon that subject may conflict with existing 
Indian law in regard to that subject will not 
render the legislation ultra vires or invalid. 
The new law will override the old even though 
the old may be cenéral legislation. Section 
107 relating only to concurrent list has no 
application. Nothing in S. 100 can render 
If Provincial Legis- 
Q ing to legislate upon a 


the law ultra vires. 










ed under S. 100(1) 
à then nothing can 
d, for again 7 
sğbond sub-section of 


: Us Por His Majesty cannot 
roS ete revail even within 
the province." 


(A.L.R., 1941, Patna) 
0 is difficult to minimise the force of this 
rgument. 

b” ini dla DA the position 
that no ated rights 
and liabili TRA ating X) promissory notes as 
specified im the Negotiable Instruments Act f 
It seems no. 


A very similar question arose in a Madras 
case (I.L.R. (1939) Mad. 151 Nagaratnam vs 
Seshayya) where it was held by a, Full Bench 
that the provisions of the Madras Agricul- 
turiste* Debt Relief Act 1938 relating to scaling 


lenders’ comes under Provincial legislative list “down of debts and interest are within the 


cannot make the legislation valid مه‎ the legis- 
lative capacity of the ‘provinces is subject to 
that of the centre in this case. And apart 
from the language of the statute, the Federal 
Court itself has aid “this unmistakably. To ' 
quote the Fedegal Court, ‘A general power 
ought not to be so construed as to make a 
particular power conferred by the same Act 
and operating in the same field a nullity when 
by reading the former in a more restricted 
sense effect can be given to the latter in ‘ite 
ordinary and natural meaning and thus the 
overlapping between them can be avoided.’ 
(In the matter of C.P. and Berar Sales of Motor 
spirit and lubricants Taxation Aot, 1938-1939 
F.C.R. 18.) 5 

The argument in this case rests entirely 
on the doctrine of ultra vires and not on the 
question of repugnancy which is dealt in S. 
107. The question of repugnaney arises in 


matters enumerated in the concurrent List. 
ə" 
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powers of the provincial legislation. The very 
contention made in the Bihar case was put 
forward there also. The Madras Act made 
no difference between sums lent on promissory 


‘notes and other evidence. The Full Bench 


of the Madras High Court did not accept the 
view that the Madras Act encroached on the 
Central sphere and was ulira vires. The Full 
Bench adopted two roads of escape from the 
problem. The first was it adopted the ‘ pith 
and substance’ doctrine. According to this 


` doctrine “In deciding whether a particular 


act is ultra vires the Legislature, the Court 
has to have regard to the true nature and 
character of the legislation in the particular 
instance in order to ascertain the class of 
subject to which it belongs " (Russell V Reg — 
1882-7-A.C.829). The Madras judgment quotes 
& passage from the House of Lords’ judgment 
on this point. “It is well established that 
you,are to look at the true nature and character 


1 
z 


o 


o 


'. ment better than quote the words of Meredith 8.100(1). Further S. 301 deals with repugnanoy 1 


of s ‘legislation, the ‘pith, and substance.’ 
of the legislation. If on the view: of the 
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endorser is an. ua? The: answer to 
- this is found in the words of Sulaiman J. -“ As 


statute as a whole you find that the substance -they (negotiable instruménts) .can be freely 


of the legislation is within the expfess powers, 
then it is not invalidated if incidentallye it 


negotiated, they can circulate from province 
to province and after successive endorseménts 


affects matters which are outside-the authorized can even be.sued upon in provinces other than 


field. The legislation must not under’ the 
guise of dealing with one matter in fact en- 
croach upon the forbidden field." 
V Lynn—1937 A.C. 863.) But the encroach- 
ment.may be $ liy and no more, for 
“if the local legislature is expressly forbidden 


(Gallagher ' 


those in which they were executed, Holders -` 
in due course cannot be expected to inquire 
and as “whether the original maker had 
been agriculturist or not. And it will be - 
grossly- unfair to such: -hojdera. if after having © 
paid almost full considegation....they were. 


from invading a particular field it cannot avoid confronted with a. Provindial law. which cuts 


the prohibition by doing indirectly what it 
cannot directly .achieve. In the words’ of 


down. the interest.” 
It was contended that legislation waa. with 


Lord Haldane in the Great West Saddlery RG to contract, a field embracing money . 


Co. vs the- King (1921 A.C. 91) “ neither the 


lending and promissory notes, and formed - a’ 


Parliament nor the Provincial legislature (this subject in the concurrent list and so validated 


was a Canadian case) have authority under 
the Act to nullify by implication any more 


“than expressly statutes which they could not 


by the assent of the Governor-General . as 7 
required in 8. 1042). ə. ae 
— But S. 107 has reference only to ıl 


enaot." Nevertheless the- Madras Full Bench Tist and not to subjects ed, . 
jects reserved in List I. 
held that-the Madras Agriculturists Relief Act - The part of the law of contract covered’ by 


was in -substance within the. express powers 
of the Provincial legislature. One cannot com- 


J. (A.LR. 1941- Patna 99) ‘If I may say so with 
the greatest “respect, the application of this 
principle; derived -from analogy from Canadian 
and Irish cases to the case of the Government 
of India Act 1935 seems to me to ignore the 
provisions of 8S: 100. of that Act which make 
io 27: „öf “the -Provincial Legislature ex- 
ressly subject to- the. powers of the Féderal 
açıdan and give exclusive powers to the 
Federal Legislature notwithstanding’ any powers, 
given to the Provincial Legislature.’ d' it 
is worthwhile remembering the remarks of 
the Federal Court“ in construing the provisions 
of the Act relating to legislative powers, if 
the text is explicit the text is conclusive, alike \ 
for what it directs and what lt forbids. 2 (20 
P.L.T. 81 F.B. Sadhanadh Jha vs Aman Khan.) 
It is submitted that where the Provincial 
Legislature is given its powers in regard to 


money lending it is only subject to an express 


prohibition with regard to that portion of 
money lending. whioh is covered by prómissory . 
notes, » 
The other road of escape taken in the Madras ` 
Case is that the Madras Act is not to be regarded 


promissory notes is not covered by S.107 as - 
the power given by. S.100(3) is T abjacé to . 


and not with ultra. vires. When a Provincial 
legislature enacts a, law which itis otherwise 
competent to enact, but which - conflicts with 
an existing act then the assent of the Governor. . 
General will make it prevail. But no assent: 
of the Governor-General oan validate a law 
which was never in the competence: to enact, 
‘a law which is void ab Tito. 


Another case of the same category demand: 
ing attention is Subramanyam ;Chettiar ys 
Muthuswamy Goundan (F.C.R. “1940). The 
contention that the Madras Agriculturists Relief 
Act is ulra vires was raised. The Madras High 
Court, bound by its judgment in LL.R. 1939 


‘Mad. 151, dismissed the appeal, The Federal . ” 


-Court-by a majority judgment Gwyer ‘C. J., 
Varadachari J. (Sulaiman J.. dissenting) dis- 
“missed. the appeal holding “ that-the pith and 
substance of-the Madras Act cannot be said 
to be legislation. with respeot to Nogotiable 
Instruments or promissory notes.” ... 


To the suggestion. that the offending portion 


` of the Act might be struck off, Sulaiman J.. 


replied ‘that the blue pencil method cannat 


as really affecting the principles embodied. in ~ be applied because the offending section cannot 


the Negotiable Instruments Act. ‘ Negotia- 
tion of a promissory note is not prohibited, 
nor is it said that a maker or an endorser will 
not be liable; the only effect of the Act, so 
far as Negotiable instruments are concerned, 


be severed from the Act and in several cases. 
their Lordships of the Privy Council have held, 
“if the offending provisions are so interwoven 
that’ they are not -severable the whole act is 
` ultra vires. (In re Initiative and Referunduni 


is to reduce the liability where the maker or slot, 1919 A.C. 935, p. 044; In. re Att.-Gen. 
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. for British Columbia vs Att.-Gen. for Canada. 
` 1937 A.C. 377, p. 388). 

The next series of cases arise out of- the 
Bengal Money Lenders’ Act.. In the first case, 


(Bank of Commerce vs Amulya and others) ۷ 


, Was argued. that the -Aot affecting loans 
^on promissory notes was lira vires. It w 
contended f6r the appellants that this Act 
. differed from the Madras-Act and the decision: 
in one was. not binding on the other. The 
Federal Court did not accept- the argument 
and dismissed the ap In other cases of 
the series (Bank Commerce vs Kunja 
Vehari and others (49 C.W.N. 166) and Bank 
of Corhmerce vs Nripendranath Datta) the 
question ‘came u ain. s 
-Bpens C. J. held that the nun portfons 
in the judgments in Subramanyam Chetti's 
. ease and, Bank of Commerce case were only 
obiter dicta. For in both cases the debt on 
g zi . . 


promissory 110014608 bad passed into a clan 
"under deoree. So’ the cases had to be argued 
over again and the Chief Justice accépted the 
contention that Ss. 8Q, 36 and 38 of the Bengal 
Mongy. Lenders Act in so far as they affect 
claim on pro notes were ultra vires the Pro- 
.vincial legislature. The Chief Justice further 
held that the question of a validity of a pro- 
vincial legislation, with respect to a matter 
enumerated in List II is not finally settled 
by a decision that the legislation.is in pith and 
substance one dealing with such a matter. 
For if the application of that doctrine conflicted 
with existing «legislation then the doctrine of 
Occupied Field should be invoked (Attorney 
General fgr Alberta vs Attorney-General for 
Canada 1943 A.C. 356). 

A certificate to appeal to the Privy Council 


- against the decision has been granted. And 
the last word on the subject is yet to be said. 


Di 


a 


THE LEGAL ORDER VERSUS THE POLITICAL .ORDER 
Pror. ASOKECHANDRA SEN, M-A., M.L. . 


In the “al of law, exclusive attention 


- has so long been paid to. the state to the neglect 


_of the legal order. In faot, even today, the 
nature of the legal order -and its bearing on 
law are very little understood. ' It has not 
been thoroughly discussed by any eminent 


jurist, nor has it been studied in all its aspects.- 
It scarcely finds any place in the modern. 


science of J rudence. Some information 
- about it has’ no doubt been supplied to us by 
thinkers like Krabb, Roscoe Pound, Korkunov 
and Kelsen, but that requires to . be greatly 
supplemented: -The limitations of the Austi- 
. nien theory of sovereignty are increasingly 
being recognised “and every body feels the 
necessity of replacing it by a more oompre- 
hensive theory in consonance with the complex 
organisation of the. present day world. The 


formulation of any such theory requires the ` 


thorough analysis of the legal order. -In the 
following pages we shall discuss the meaning 
of the legal order with a view to bringing into 
relief its “chief .charaoteristics. We shall also 
try to explain how, in the study of law, it is 
more important than the state. İt is high time 
that the emphasis should: be shifted from the 
State to the legal order. 

"We may quote Roscoe Pound i in explaining 
the meaning of the term ‘legal order’ ~which- 


. after all is not a very familiar concept. 


“ Judi- 
cial, administrative, legislative and juristio 
activity, so far as they are directed to the 
adjustment of relations, the compromise of 


' overlapping claims; the securing of interests 


by fixing the lines within which each may be 
asserted securely, the discovery of devices 
wheréby more claims or demands may be 
satisfied with a sacrifice of fewer—these acti- 
vities collectively are the legal order." Its 
relation to the other orders, though obvious, 
escaped. thé attention of jurists. In the study 
of law, as in thé study of any other social 
phenomenon, we start with society. Society 
is very comprehensive; it. includes every 
voluntary relationship of man to man. It 
may be organised for various purposes. Society 
organised politically is the state; when it is 


` organised for law the result is the legal order. 


Similarly when it is organised with a view io 


- supplying the means of subsistence, it gives 


rise to the economic order. These three orders, 
the political, the legal and the economic, are 
but the three aspects of society. They are not 
identical with society nor is one subordinate 
to or adjunct of the other. All of them fynctions 
within society, and they are independent 
of one another, though interrelated because 


wey depend for their existence on society. 
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M 
.We are here primarily concernéd with the 
legal order. It has so long been regarded 
as the creature of the political order, that is, 
the state. But in fact it ig not so, Law is not 
the command of the sovereign, as Austin 
would have us to believe. In modern tfmes, 


the relation between the law and the state, 


is no doubt very intimate, so much so that 
we oan hardly think of law apart from the 
state. But in fact one is not inseparably 
bound up with the ather. Law is primarily 
& social institution meant for satisfying social 
needs. Its association with the state is acci- 
dental and not essential. This will be evident if 
we bear in mind the distinction between the 
state and society. The former implies autho- 
rity and the latter fellow-feeling. "The state 
is unnecessary in any social organisation where 
the sense of solidarity is strong enough to hold 
together the members of the community. In 
& primitive kin-group, or in & well-knit joint 


family there is scarcely any need for any kind | 


of political control. 

That law may exist apart from political 
organisation will be evident if we examine 
the nature of a’kin-group. A kin-group especially 
when it has no fixed abode certainly cannot 
be regarded as a state, but still it has its own 
laws based on ancient customs. It cannot be 
seriously contended that they are the command 
of the chieftain who is as much subject to 
them as any other member of the group. When 
Vinogradoff says that it is impossible to think 
of law without some political organisation 
to support it, he really odntradiets his own 
teaching unless by political organisation he 
refers to the: authority of the parent over 
children or to the authority of the patriarch 
over his kinsmen. His contention seems to be 
untenable. By political organisation we, how- 
ever, mean the state; and anthropological 
researches have revealed ğhe existence of 
human group without political organisation. 


A social group is not necessarily’ endowed with, 


state organisation, and the relationships in 
such & group are as much regulated by law 
as those in any modern civilized community. 

Any rule which is recognised by the members 
of a social unit as obligatory in adjusting their 
mutual relations and which is capable of en- 
forcement deserves the name of law. In other 
words, law consists of socially recognised rules 
of conduct. Tf this definition of law is accepted, 
it can easily be shown that law in its origin and 
early development followed its own course 
indeperRlently of any state organisation. In 
a modern community, law is no doubt, enforced 


by the state, but in early times the role of the 
1 e 


state in the matter of enforcement was not 
at all important. ii 

There is & general consensus of, opinion' 
among jurists that historically law -had its 
ocigin in customary rules. Binding customs, 
another name for law, develop from usage and 
usages come about, by a spontaneous process 
arfsing out of habit, imitation "and merely ` 
taking the line of least resistence, rather in the 
way tHat ship tracks aré formed. As has been 
pointéd out by Sir Henry Maine, law existed 
even before the appearance of the sovereign 
state. Those who meah by law only such 
rules as are recognised and enforced by the 
state ignore the substance of law. In fact, 
there is scarcely any difference between the 
ohligatory customs of & primitive group with- | 
out political organization and the laws of any 
modern state. 

. Law emerges out of efforts made by man 
to adjust himself to his environment. It is 
through law that he comes to مه‎ understanding 
with his neighbours for the purpose of avoiding 
confliot, and it is through law again that he 
maintains peaceful relations with his neigh- 
bours, not only in the present, but also in the 
future. - : 

So it appears that legal rules are created 
nob by tbe political order, that is the state, 
but by the legal order. In this conneotion 
we should bear in mind the distinction between 
the legal order and the legal rule. The legal 
order is not the sum total of the legal rules. 
These rules are constantly changing; but the 
legal order which is society organised for law, 
remains the same. The order is based on the 
sense of justice, the need for security and the 
idea of reciprocity. We have already "stated 
the definition of the legal order as given by 
Roscoe Pound, whioh brings into relief the 
difference between the two. Peaceful settle- 
ment of disputes is the very essence of this 
order. İt seeks to give every man his due; 
it is based on mutual concession; it provides 
for the harmonious co-existence of several 
wills, the imposition of one will upon another 
being opposed to its very nature. 

In this respect the legal order is the opposite 
of the political order. Within the state all 
other wills must submit to the will of the 
sovereign, that is to the will of the rulers of 
the state who constitute the dominant section 
of the community. .These rulers are the power 
behind the thifone but they rarely occupy the 
throne. , They guide and control the political 
destiny of the country from behind the scene. 
The so-called will of the state is nothing but 
the wil of the dominant social group, which 
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cannot be əə by -anybody. But. in 
the legal order all wills are equal, and no dis- 
tinction is made between high and low.. 

. implies equality and freedom, the state implies 
authority and subordination. The state tries 
to place itself above the legal order which in. 
its turn tries to convert the power-state irfto 
the legal state. They aot and react on each 
other, but they never ‘completely’ coalesce. 

^. On an analysis it is found that cdercion 


is foreign to the legal erder. as it is based upon ` 


the jural sense of the community. The ulti- 
mate sanobion behind law is not the fesr of, 
punishment but the spirit of law-abidingness. 


The legal order owes its origin and” develop-. 


ment. to the desire to eliminate physical ferge.: 
It is concerned only with the formulation of 


what he ought not to do in relation to others. 
In pursuing his own interest he does not loso 


Law , "sight of the interest of others. He endeavours 


to discover rfiles of general application for the 
purpose of eliminating conflict of interests. He 
tries to ascertain how far he'can go in any 
` particular direction without encroaching upon 
the domain-of another. He helps in formulating 
the rules, and once رس‎ are formulated* he 
_ willingly submits to the 

The legal order then 18 nothing but a وه‎ 
arrangement which enables persons and groups 
with diverse interests to live and work to- 
gether. "This arrangement is undoubtedly a 
human creation. İn the ‘short period the 
arrangem@nt is rigid. but in the long period 
it is flexible. 


rules and settlement of disputes. The jural! environments and with the advent of new ideas 
sense of the community ensures that the rules “the order also gradually changes. It is on 


formulated and the decisions iri accordance 
with those rules will be obeyed. Nothing can 
be-farther from the truth than the’ belief that” 
it is the fear of punishment or any other evil ` 
or détriment to be. visited by the state autho- 
rity that ensures obedience to legal rules or 
judicial decisions. In any modern community 
an overwhelming majority willingly submite 
itself to the rule of es In the absence of 
guoh. voluntary submission, no amount of co- 
ercion employed by the state.could sustain the 
legal fabric. Any -definition of law which’ 
states that it consists of coercive norms is not 
only unreal but also misleading. .“ , 
` In a sense law and coercion are contra- 
dictory ; when A by show of force compels B. 
to do something or abstain from doing some- 
thing, it. is thé negation of law. And there 
is little to -distinguish - between the force em- 
"ployed by the state and that used to by a 
private individual or body of individnals. 
' The, essence of he state is power, but the 
state, | order ao perpetuate its. existence 
. tries to justify its exercise of power in the 
name of law. It exploits the legal ‘order. with 
a view to strengthening ite position and en- 
hancing its prestige. An organization based 
on mere force cannot last for long. It is the 
approval given by the legal sentiment of the 
community that ensures long, life to an &880- 
ciation and this explains why a de facto sovereigri 
is -80, anxious to become sovereign de jure. 
The state in modern times has greatly increased 
ite claim “on the loyalty of its members by 
being affiliated to the legal order, - : 
An analysis-of the principal motive of man 


in the sphere of law. will at once. reveal to us . 


the true character of the legal order. There 


community may work t 


the whole conservative but it is not impervious 
to external influences. It forms part of the 
social order and hence iti tries to keep pace 
with social changes. 

How does it differ from the political order ? 
'The legal order, مه‎ already stated,.is the com- 
muniby organised for law, while the political 
order, that is, the state is the community or- 
ganised for unity and power. Thé essence of 
the legal order is to ‘accommodate as many 
-interests as-possible and diversity is the breath 

of ita nostrils. The legal sentiment of the 

ough any person or 
body of persons. But the political sentiment 
of the community works through a unique 
organisation, viz., the state. The primary 
function of the state is to repel force by force, 
whereas the essense of the legal order is mutual 
adjustment. The relation between the two 
as suggested above, is one of inter-action and 
not of cause and effect. As a.member of the 
, State the individual wante to strengthen the 
"community, while as & member of the legal 
order he wants to do justice to others and to 
receive justice from others. The state repre- 
sents the struggle for power, whereas the legal 
,order embodies the struggle for adaptation and 
‘adjustment. The most permanent feature of 
the state: is the cleavage between the rulers 
and the ruled, but in the legal order there is 
no such cleavage as all are equal. 

But it may be pointed out that the legal 


order is all inclusive, whereas the state is an . 


association with- definite functions. The state 
is a, social fact that has been accepted by law. 
In the same way, law accepts various other 
social facts and tries to correlate them. Be- 
aides the state there are other groups based on 


he constantly thinks what he jud to. do. and? differs kinds of. interesta, such as economic, 


4 


With changes in the social. 


o 


. 16° 


- order. 


territorial and 2000 "All these groups 
İacluding the state are the subject-matter of 
law, none of them being above law. They 
have their respective sph in the legal 
Besides these groups the indivMual 


qua “individual has his place .within the, 
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legal order. 
the realisation “of his best- self. The entire 
legal order thus represents a delicate. equipose 


and. the legal rules are formulated from.time . 


to time to maintain this .... b 


——- ٩ ~ se - 
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AMITABHA. DATTA, 882 iiw 


The “Draft Hindu Code is an T “ to 


evolve & uniform Code of Hindu Law di. 


will apply to all Hindüs by blending the most 


progressive elements in the” various schools- 


of law which prevail in different parts of the 
country.” The Code will; be applicable to 


the whole of British India except in the case “ 


of agricultural lands coming “tinder the Pro- 
vincial Legislative List. 
the Provinces will pass appropriate legislation 


to bring: agricultural lands within the operation E 


of the Code? 
Hindu Law as administered today is. only 


a part of the Vyavahara Law -of the Smritis. 


as interpreted by the subsequent commentators. 
Maine in his Ancient Law observed that Smriti 
Law.is “an. ideal picture of that which in the 
view of the Brahmins ough? to be law." But 
subsequent researches have shown that like a 
true system of law, Smriti Law was grounded 


on the customs, usages and ideals of socidl 


morality prevalent at the distant past. In 
the patriarohal stage of society in which families 
were like oorporations and property was owned 
and appropriated in common, laws were few 
and so, framed as .to be adjusted - to a system 


of small independent corporations. :Patria. 


Potestas is the Nidus out of which the Personal 
-Law germinated with the evolution of society, 
new social rölationships grew,.oustoms and 
usages oropped up and nations changed. To 
bring law into harmony with march of &ociety 
the commentators interpreted the Smriti Law 
in the light of ‘existing customs and ideas, 
increased its scope and dispelled the incon- 
. sistencies and obscurities in the Texts which 
. were thought to constitute an ordered whole. 
Later, India became the meeting ground of 
three seams of culture, Hindu, Muslim and 


* Western European which altered the tradi. 


tional Hindu ways of life and provided ohannels 


But it. is hoped ‘that . 


1 ^ 


In zool years the status of women has ied 
caste system is bending under the stresses of. 


He enjoys certain liberties for 


urban life which is the inevitable- actom-: - 


-paniment of inelustrial- civilisation and. joint’ - 


family is in the process of. dissolution - under - 
the influence of increased individualism. .- Social 
necessities and social opinions are in advance 
of the law. Law has remained unresponsive’. 
to the requirements of the time and there are 
a large number of anomalies waiting’ to be set 


right. The Judges: by adjudication and the + 


legislature by. pieoomeal legislation . have ' 


_attempted to outstrip the primitive condition 


of existence for which the Smriti writers pro- . 


vided a legal guide. “The time has come when . 


the entire Hindu Lav must bö reformed and.” 


` codified to make “it definite, to, harmonise’ it 


with the social changes, to make its- application: ` 
uniform over a large”part of the country and , 
to provide a starting point for future adyance- 
ment. But radicalism must nót go too far, 


"and must not lose sight of the.possible' effects 
- of law on ‘society. - 


` The plea for codification must not. be 


M 


-. 


thought to mean ‘codific#tion in the form ~ 


proposed by the Hindu Law, Committee. Tho. 
Draft Hindu. Code does nôt ` give statutory 
garb to Smriti Law existing in the commentaries 
as modified. by subsequent Judicial decisions 
and extended by legislation.- It goes further' 
&nd seeks to introduce certain innovations 


which are definitely prejudicial to the interests | : 


of society and notions of the Hindus. ~ 

In the proposed law of intestate guocession ` 
heirs have been enumerated in a number of 
classes and” within -ach class a line of pre- 


ference has bef$n drawn. In drawing up the ” 


_line- of succession neither the principle: of 


Vijnaneswara nor that of Jimutabahana has 


been exclusively . adhered to. On “the other - 


hand, the authors of the Draft Code havo 


for the. infiltration of newer. iH and notions. سیک‎ relied on: the rule of propinquity deviat- 
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ing dcum the: Mitakshara stress on agnacy. 
Again, references are inade to the principle of 
spiritual benefit, to uphold -the- degrees: of 


preference, in each! class of heirs. ' The attempt.” 


is.commendable in so far as it squares the - 
law, of inheritance with the natural promptings 
Of, ‘affection. . By bringing to the scheme ef 
succession ' certain cognates in preference to 
more distant agnates, it will relieve what the 
Romans thought “the horror of intestecy ” 
as inspired by.the 1 
But in so far as both D abhaga and Mitakshara, 
schemes of succession exclude women as a class 
from inheritance excepting those whose right 
has been. expressly mentioned in the Smritis; 
the authors of the Draft Code have introduced 
a -serious innovation. - Heritable. right hes 
been extended to a large number of women 
who will hold absolute. ‘estates. - The widow 
and the daughter have been e simultaneous 


du law of inheritance. . 


heirs along with the son; the son of a, pre-: 


deceased son, and the son of a predeceased gon óf 
8, predeceased son. The time “is not yet ripe 
for enhancing the proprietary rights of vromen. 
Women in India, barring @ microscopic minority 
aré illiterate and have-no- ‘Capacity to administer 

property. The mental calibre, experience, 
‘inclination of the Hindu.fémale and her depen- 
dence on males, will- make the extension of 
heritable - right undesirable, and “of doubtful 
benefit. Again the provision ‘of simultaneous 
heirs will lead to- excessive subdivision and 
fragmentation of property which will entail 
economic ruin and domestic discords and dis- - 


ruptions. Female heirs should not outnumber ' 


.those mentioned -in the Smriti. The reasons 
which: led Smriti writers to limit the proprietary 
rights of: women still hold good., The advance 
already made in this regard, by Acts Il of 
1929 ٣ XVIII of 1937, must be retained. 
Provision. should be, made for the right of 
the married daughter in case of poverty to " 
claim maintenance «from her paternal estate. 
The maintenance claim of the concubine, pro- 
posed in the Draft Code must be abolished, 
for this kind: of provision is nowhere to be 
found in any civilised “system of law. The 
assimilation of the position of the Mitakshara 
Joint family to that of the Dayabhaga family 
by doing away with the principles.of survivor- 
ship and.of right in property by birth.is also 
‘a move in the right direction. It will cure 


what is otherwise a persistent angmaly, 67 


uniformity in the law and satisfy the spirit 
of the"age.. . ` 
` The Draft’ Code proposes to make drastic 


° changes in the law of marriage. 
Law marriage is a sacrament. The marital tie 


8—22L.0- 


Under Hindu 


z 
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is eternal and oyub. / Polygamy is fe- 
cognised.. .Both the spouses” must belong to 
‘the same taste and have different gotras. 
Under: the Dfaft Code polygamy is prohibited 
-while monogamy and-'divoree are introduced 
in- sacramental’ marriage. Inter-caste and 
‘sogatra marriages are permissible. Again, 
sacramental marriage may be registered and 
it wil then acquire the incidents of cfvil 
marriage. -Some alteration has also been made 
in the law relating to “civil marriage. Civil 
marriage can be contracted by parties provided 
they are not within “ the degrees of relationship 
prohibited by this chapter" i.e. (chapter on 
Marriage)—e field of prohibition far narrower 
than that enarked out by sapinda relationship. 
Thus a man can marry his cousin, e.g., 
his maternal unole's daughter excepting only the 
` father's brother’s daughter. Parties contracting 
civil marriage will be governed by the Hindu 
Law of inheritanoe as laid down by the Code 
mu of by the Indian succession Act, 1925. 
-In appraising the changes in the law of 
. marriage, it is found that the provision iper- 
mitting inter-oaste and  sagotra  marrsages 
deserve support. The restriction interdicting 
all marriages between spindas excludes no 
less than over two hundred relation’ as com- 
pared to thirty relations amongst Europeans. 
"On top of this the bar of sagotra marriage will 
narrow down the circle of choice unnecessarily. 
Again. caste: system is a, social anachronism 
- which law must stamp out. According to Dr. 
Sarkar .“ Both in physical blood as well as in 
social manners, the contents of each class 
dişappesred of. got modified and underwent 
perpetual transformation. But the. caste as 
a ees title, retained its formal identity 
during all these changes in substance." 6 
rigidity of the caste system has broken down. 
A gradual influence for change is to be seen 
in the migrations * of -population from rural 
-to urban areas in the industrial period and 
law must favour this wholesome change by 
making sacramental marriage between castes 
‘permissible. But social ideas and conditions 
are not congenial to the introduction of mono- 
gamy with divorce. In Hindu society poly- 
gamy is rapidly going out of practice. . Divorce 
will create insuperable problems of the re. 
marriage of grass widows and of- adequate 
protection and upbringing of the divorcéd wife's 
children. Section 26 of the chapter on Marriage 
in the Drafj Code refers to certain conditions 
under which the wife.can live apart from her 
-husband without forfeiting her claim to main- 
tenance. - These conditions are almost identical 
şü those mentioned in- Sec. 30 under which 
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a “decree for dissolution of marriage can be 
obtained from the Court. The former section 
permitting judicial separation shöuld be re- 
tained and the latter*repealefl. Let civil 
marriage be subjected to the rules of monogamy 
and divorce and sacramental marriage consis- 
tent with its true character be freed from them.” 


The need for codification of Hindu Law 
is urgent. But the Draft Code must undergo 
drastic amendments in order that it may 
become the true lever of Hindu Society, and 
the zeal for reform must be kept within reason- 
able bounds. Xx 


e. . 


` THE STATUS OF WOMEN IN ANCIENT LAW 


BY ° 
NARESNATH PYNE, 3np-vzAR, Law 


At the dawn of social organisation people 
lived in isolated groups. These groups consisted 
of families. Everyone of & group considered 
himself as descending from the same stock. 


The only relation that was recognised in the. 


family was the agnatio relation, the ides of the 
people, at that time, being that the only relation 
that can exist between man arid man was the 
agnatio blood relation. 

The relations through females, that is the 
cognates were not regarded as having any 
connection with the family. They were in a 
sense worse than outsiders. Because, as time 
went on, when Nature became cruel with man 
and the natural flow of the family was checked 
by the want.of a male child, people devised a 
plan of artificially prolonging the line by 
admitting outsiders by way of adoption. This 
was no doubt an adulteration to the pure 
agnatic blood-relation. But even though these 
adopted sons were’ outsiders and had reglly 
no blood connection still they Tara better 
position than the cognates. 

The eldest male agnate exercised “bö 
pover over the person and property of the 


members of the family. This power was called - 


by the Romans as the “ potestas." The father 
had, as the head of the family, the '' jus vitae 
necisque," 
his dependants. 

: Through the growth and spread of oivi- 
lisation, when people became conscious of 


individual liberty, they began to look upon 


the unlimited power of the father with great 
disfavour. In Roman law we find this power 
of the father over his son was restrioted by 
the rule, “ if a father sells his son thrice the 
son becomes free from the father's control," 
this was known as the emancipatfon of sons. 
But The unfortunate daughters were never 
granted this favour. The woman was always 
under: the subjection, guidance or power of 


the power of life and death over 


serhe male relation. Even the slightest liberty 
of woman was not toleríted. The son after 
the father’s death could scquire his father's 
position but the daughter was never so privi- 
leged. Even When the daughter was given in 
marriage to another family she did not become 
free. She was- simply transferred from the 
control of one person to that of another. Her 
husband acquired, ‘ potestas’ over her, and 
what was more pitiable, she became the daughter 
of her husband of course if the marriage was 
of the approved form. 

Through the lapse of time a new type -of 
marriage appeared in Rome, which was nothing 
but a kind of civil marriage. In this form of 
marriage the daughter continued to remain 
under the power of her father. Its consequence 
led to the casting of the shadow of the coming 
event of the independence of the female. But 
Christianity very much disliked this new form 
of marriage. 

The Codes of Middle Ages became to some 
extent lenient towards unmarried women and 
widows. Some amount of relief was granted . 
to them; but it retained the position. of the 
married women, that is Women under ' cover- 
ture’ unaltered. 

Glancing for a moment over the pages of 
ancient Hindu law we find almost the same 
thing recurring. The eldest male member 
exercised his power over the family. After his 
death another male member would occupy 
his position but never a female enjoyed such 
power. It is & common place fact in Hindu 
society that & mother becomes the ward of her 
son. This position of women was described 
by the Romans as the “ perpetual tutelage, of 
women " anû in India this has been described 
by Manu in a very fine sloka— 
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CHARITY—THE POPULAR AND THE LEGAL VIEW ' 


2 v „BY ə . 
' Pror. BALAILAL PAL, M.A., M.L. 


. ə 

- “If a gentleman of education, without 
legal training, were asked what is the meaning 
of ‘a trust for charitable, purposes,’ I &hink, 
he would most probably say, ‘That sounds 
like a legal phrase. Nou had better ask a 
lawyer ’.” These words uttered by Lord 
Macnaghten int Pemsel’s Case! hold as good 
today as they did fifty-four years ago. The 
passage of time has only brought out „the 
impossibility of unanimity on the conceptión 
of “ charity " or “ charitable purposes." It 
is not.simply that there is no coincidence 
between the popular meaning ,of these words 
and their legal meaning but that even among 
gentlemen with legal training one mind very 
often does not agree with another مه‎ to what 
is or is not & charity or & charitable purpose. 
The starting-point of every discourse on 
charity must be the classic definition of 
“ charity ” by Lord Maenaghten in the cele- 
brated Pemsel Case which is couched in these 
words: “““ Charity ” in its legal sense com- 
prises four principal divisions : trusts for the 
relief of poverty., trusts for the advancement 
. of education; trusts for the advancement of 
religion ,. and trusts for other purposes bene- 
ficial to the community, not falling under any 
of the preceding heads." This definition has 
stood the test of time and there haa go far been 
no attempt. anywhere, to the writer’s know- 


ledge, to improve upon it, which for its com- ` 


prehensiveness is indeed hard to beat. The 
first three heads of the classification do not 
ordinarily” create much trouble, since their 
scope seems to be widely appreciated without 
much effort. . : 
. It is the fourth- head, which is” omnibus 
in its sweep, on which unanimity of view.is 
more wished for than attained. The noble 
Lord ‘had himself his apprehensions on the 
point, as' wil appear from the observations 
that follow: “ The truste last referred to are 
not the less charitable iri the eye of the law, 
because incidentally they benefit the rich as 
well as the poor, as indeed, every charity that 
deserves the name trust must doeeither directly 
or indirectly. It seems to me that a person 

1 (1881) A.C. 531. y 

3 On Justice and Generosity. 1 

٥ (1944) 1 Ch. 206. 7 


7 


. CHARITY—THE POPULAR AND THE LEGAL VIEW 


. 


19 


“ 


` of education, at any rate, if he were speaking 
5. with reference to endowed charities, 
would include in the category educational and 
religious charities, as wéll as charities for the 
relief of the poor. Roughly speaking, I think 
he would exclude the fourth division. Even 
there it is difficult to draw the line. A layman 
would probably be amused if he were told that 
a, gift to the Chancellor of the Exchequer for 
the benefit of the nation was a charity. Many 
people, I think, would consider a gift for the 
support of a lifeboat a charitable gift, though 
ite object is not “the advancement of religion, 
or the advancement of education, or the relief 
of the poor. And even a layman might take 
the same favourable view of a gratuitous supply 
of pure water for the benefit of a crowded 
neighbourhood.” This is crediting the layman 
with a greater capacity for appreciating the 
scope of charity than was thought possible 
earlier when charity used to be understood as 
synonymous with alms. In one of his essays, ? 
‘Goldsmith tells the story of a French priest at 
Rheims,, so miserly in his habits that he went 
by the name of “ The Griper." Hard work 
and persistent refusal to relieve the poor helped 
him to save a lange sum of money; what 
followed is thus described by Goldsmith : 
“ This good nfan had long perceived the wants 
of*the poor in the city, particularly in having 
no. water but what they were obliged to buy 
&t &n advanced price; wherefore, that whole 
fortune which he had been amassing, he laid 
out in an aqueduct, by which he did the poor 
more useful and lfsting service than if he had 
distributed his whole income in charity every 
day at his door." i 
It is not, however, always that even lawyers 
are- found to leap this fourth fence at ease, as 
quite a recent crop of cases on charitable trusts 
would go to show. In Re Osmund? the Court 
of Appeal in England held, reversing the 
decision of Bennett, J., that a, trust to apply 
& fund “ to the medical profession for the 
furtherance of psychological healing in accord. 
ance with the teaching of Jesus Christ " wag 
charitable.. The trial Judge had held that 
: . 
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thd trust was not charitable on the ground 
that, as an extreme case, it would authorize 
the application of the funds for treatment 
. of an individual, e.g., for"curing a wealthy man 
of chronic dyspepsia. That example, acedrding 
to the Court of Appeal, fell within the language. 
of the phrase “ for the provision of psycho- 
logical treatment " and not the phrase “ for 
thé furtherance of psychological healing.” The 
true meaning of the, latter phrase, according 
to them, was “ for the furtherance of the 
cart. of psychological healing" and that led 
them to hold that the trust was charitable. 
Individual benefit from the treatment is irre- 
levant to the issue, the true test in each case 
being whether any expenditure met but of the 
trust funds would tend to further the art of 
healing. To quote Lord Greene, M.R., “ The 
mere fact that an individual benefits ' from 
the treatment he receives does not mean that 
the study of the disease which is undertaken 
in the course of treating him is outside a charit- 
able purpose. One of the principal ways in 
which diseases can be studied and the art of 
healing: furthered is by the treatment, study 
and recording of individual cases, and it is 
irrelevant that the patients may benefit.” 
That the element of poverty is not relevant 
to the determination of a charity under the 
fourth head is also illustrated by the decision 
of Vaisey, J., in Re Hillter In this case the 
testatrix by her will directed as follows: “I 
wish my furniture to be sold and proceeds to 
go to the sick and wounded, and after all debts 
are paid what moneys are left should go to 
the same cause.” The contention was raised 
that since the directions did not require poverty 
to be a necessary element, the gift was not 
charitable. Vaisey, J., negatived this conten- 
tion, and rightly. Relying on Lord Mac- 
naghten’s observations as : the fourth head, 
the learned Judge expressed his own view .of 
charity thus: “It seems to me that the 
charitable element in a purpose is to be found, 
if it is possible to have a, comprehensive des- 
ctiption of it, in the notion of rendering assis- 
tance to those persons who are in dire want 
of it, or to meet some form of human need— 
need which would appeal to the benevolent 
feelings of mankind and not necessarily that 
~ which has its origin in the lack of money." 
The lay mind would surely feel somewhat 
shocked to be told that choral singing or chess: 
playing can have anything to do witk charitable 


1.1944) 1 AIL E.R. 480. : e 
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purposes. Yet the judicial mind has, under 
proper circumstances, seen nothing absurd 
in the one or the other constituting a valid 


“eharitable object. In ihe Royal Choral Society 


vs. Inland Revenue Commissioners 5 the question 
was whether the Society, which was formed 
if the year 1871, in connection with the Royal 
Albert Hall, for the purpose of providing choral 
concerts in ‘the Hall and generally. for the 
encottragement of „choral singing in London 
was “any body gf persons or. trust 
established for charitable purposes -only.” 
Throughout its history the Sogiety performed 
choral music of a classical character, such 
as the oratories of Handel or the ‘ Passion " 
of Bach. A parallel case to this was difficult 
to find, except one, namely Re Alsop, Gell 
vs. Carver, which was decided by Chitty, J., 
who held that the Nottingham Sacred Harmonic . 
Society, whoseecharacter was in issue, could, 
in no sense, be called a charity. “ İt was, in 
fact” said the learned Judge, “ a, society 
consisting of a number of private persons, 
and while no doubt having for one of its objects 
the laudable “one of promoting among the 
public music as an art, yet was at the same 
time, formed and kept up by its members for 
their own amusement." The ratio that weighed 
with Chitty, 'J., is clear, namely, the fact of 
the Society having been formed and kept up 
by the members for their own enjoyment. 
In the Royal Choral Soctety Case; Macnaghten, . 
J., proceeded on this ratio, and that learned 
Judge had no difficulty in holding that the 
Society was established for charitable purposes 
since the members who constituted it did not 
get amusement or anything else out of it. 


` They for the most part dissociated themselves 


from the actual performances and merely 


-administered a trust for the .production of 


choral entertainment. . : 
How far the game of chess could contribute ` 

to a charitable purpose arose for determination 
in Re Dupree’s Trusts." In this case the 
donor declared that a particular bank was to 
pay: the income arising from thé "Trust fund 
to the acting trustees to be applied in promoting 
annual chess tournaments for the encourage- 
ment of chess playing, and in awarding prizes 
in connection with such tournaments, open 
to boys or young men under the age of 21 years 
and resident in a particular city. A principle 
laid down some fifty years ago by Lopes, L.J., 
would stand in the way of this kind of activity 
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being looked upon as a charitable object. In the wofds of Mr. Justice Holmes, whose voice 
. Re Nottage. the learnéd Lord Justice. said: in matterg like this is regarded in the” judicial 

“I am of opinion that ~a gift the object of . world - as" yested with canonical authority, 
which is the encouragement of a mere spert “the resale of the* often proclaimed judicial 
or game primarily. calculated to amuse indivi-  &vetsion to deal with such considerations is 
duals apart from the. community. at large,’ simply to leave the very ground and foundation 
cannot upqn the authorities be held to*be' of judgments inarticulate, and often uncons- 
- charitable, though such sport or game is to -cious.”®. In these days when there is no 
some extent, beneficial to the public.” In the dearth of acolytes of legal criticism whose 
instant case, Vaisey, J., held that the promotion inadequate equipment, misleads them into 
of chess playing was,a good charitable object, passing “off superficiality for illuminating 
not on general pringiples, which he did not - lucidity, with all the air of authority they are 
attempt to lay down, but having regard to the capable of assuming, and sneering at soundness 
peculiar - circumstances , of: the case: Two and depth as reprehensible pedantry, no wonder 
. factors that weighed most with-him were (1) that- there should be found judges who live 

that there was evidence that chess is of sufficient happy if the thought that elevation to the 
educational value to be adopted as part of the Bench makes a man omniscient. For such . 
curriculum in certain schools and (2) that the judges, if they are intelligent enough to re- 
trust was for the benefit of a well-defined area “ .cognize the inadequacy of their own training 
and not for the promotion eof chess-playing in economic and social studies, it. is easy 
in vacuo or at-large. One cannot resist the. enough to take refuge in the thought, “ we 


temptation of quoting the. evidence : given 
by an educational expert of. long and unim- 
peachable experience. Here it is: -: “My 
practical experience has enabled me to form 
the opinion that the teaching. of chess has a 
real educational value. It encourages the 
powers of concentration and reasoning and.this 
has been" reflected in, the improvement in. the 
position in form and average percentage of 
marks at the end of the term examinations 
of ‘pupils at the West Bromwich Grammar 
School after they have commenced -to play- 
the" game seriously.” The learned Judge 
accepted this authority, but- not without 
hesitation. ..“-One feels, perhaps,” said he, 
- -4f that one is on rather a slippery slope. If 
chess, why not draughts :. if draughts, why 
not bezique.; and so on, through to bridge, 
whist, and, by another route, stamp collecting 
` and acquisition of birds’ eggs ٢ EA 

Stiff-necked ‘opposition to any enlargement 
of the area of ob&rity would be” more inspired: 
by sentimental shock than based on: a rational 
view of realities. With the gradual expansion 
“of social activities caused by the growing 
complexities of civilized life and & concomitant. 
shift in. the sense of social values, broadening 
of the utilitarian basis of charity is inevitable. 
. While the lay mind can afford to persist with 
impunity in its wilful blindness to the changes 
in social life and their effect on the standard 
of social values, the judicial mind- cannot shirk 
its duty -of weighing considerations of social 
advantage. The -duty is inevitable, and, in 


6 (1895) 2 Ch. 649 (656). 


9 The Path of the Law in “ Collected Legal Papers? (1920) 
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19 Cohen, Benjamin Nathan Cardozo (1988) Y Nat. 


“ 


are judges of the law and have nothing to do 
with economic or social theories." These self- 
complacent beings, however, would do well 
to ponder the note of warning sounded by an 
American jurist: “ But the refuge is illusory. 
Those who are not aware of thgory assume 
as facts the theories of an older generation. ”10 

This non-recognition of social considerations 
in any attempt to determine the character 
of an object or purpose is very often the cause 
of another error commonly found in judicial 
décisions when judges of one nationality trained 
in the thoughts aid sense of values approved 
'thereby sit in judgment over cases involving 
persons of. a, different nationality and with 
consequent differences in social training and 
intellectual outlook, aa is the system now in 
vogue in this country. British Judges are 
very likely to.start with a preconceived notion 
" of what is charity when called upon to determine 
"whether “a” particular purpose is a charitable 
purpose. under “Indian conditions. Fairness 


demands the frank admission that it is not ` 


‘simply the British Judges who are sinners in 
this respect but that Indian Judges whose 

judicial vision is highly coloured by an over- 

much respect for English legal thought” and, 

- for the matter of that, everything English, 
commit the same error of seeking to dress 

Indian conditions in the tight-jacket of 

` English thought. ! 7 
The Judicial Committee of the Privy 

. Council has. more than once commented upon 


this inadaptability of the judicial minf to the o 


184. . ; 
Guild Quarterly 283 (285). 


227 l UNIVERSITY LAW COLLEGE MAGAZINE : 


variable conditions of life. In a very recent 
case, the All-India Spinners Association vs. 
Commissioner of Income-Tar™, vi idh turned 
upon the, true constructior”, as applied to the 
facts of the case, of S.4(3)(f) of the Indfan 
Income-Tax Act, in , which the expression 
2 Charitable purpose" was defined as in- 
cluding “ relief of the poor, education, medical 
relief’ and the advancement of any other 
object of general publieQutility," Lord Wright, 
delivering the judgment of the Board, observed : 
" English decisions have no binding authority 
on” its oonstruotion and, though they may 
sometimes afford help or guidance, oannot 
relieve the Indian courts from their respon- 
sibility of applying the language of the Act 
to the particular ciroumstances that emerge 
under conditions of Indian life." 

In Yeap Cheah Neo vs. Ono Cheng Neo 18, 
in which, the parties were Chinese residents 
of Penang, the Judicial Committee considered 
the true approach to such questions, in cases 
which arise in countries to which English 
ideas—let alone English teohnicalities—may 
be inapplicable. In the Tribune Press Case 18 
Sir George Rankin, delivering the judgment 
of the Board, adverted to this decision and 
quoted with approval the following excerpt 
from the judgment of Mr. Justice West in 
Fatima Bibi vs. Advocate General, Bombay 1 
where that learned Judge was discussing 
objects “ useful and beneficial " to the Com- 
munity: “ But useful and beneficial in what 
sense? The courts have to pronounce whether 
any particular object of a bounty falls within 
the definition, but they must, in general, apply. 
the standard of customary law and common. 
opinion amongst the community to which the 
parties interested belong.” These words were 
uttered in the context of discussions as to 
whether a trust for constructing wells and 
aiding marriages and pilgrimages was a, charity 
under the Mahomedan Law. Mr. Justice West 
held that it was, prefacing his conclusion with 

observations as to the principles to be followed 


: m (1875) LR. 6 P.C. 
13 (1939) 66 I.A. 241. 
. 4 (1881) LL.R 


15 (1881) LL.R (50-51). 


in such cases, to which no summary can do 
justice and which are therefore quoted sn 
exienso without any apology: “ Objects which 
the English law would possibly regard as 
superstitious uses, are allowable and com- 
mendable according to the Hindu Law (Kussal- 
‘chand vs. Mahadevgiri) and not less so according 
to the Mahomedan Law. A trust for the 
maintenance of an idol, it has been held, is 
one fof a public charitable purpose amongst 
Hindus (Manohar Ganesh. vs. Keshavram) 
claiming protection under Section 539 of the 
Code of Civil Procedure and unless an arbitrary 
criterion is to be employed, it seems impossible 
to say that a trust for the benefit of the poor, 
for aiding pilgrimages and marriages and for 
the support of wells and temples is not, amongst 
Mahomedans, a charity within the definition 
even according to the principles of the English 
Law. These contain within themselves the. 
requisite correotion for the varying ciroums- 
tances of & community having customs and 
& religion different from those of the English 
nation in England: and allovrance........ 
is to be made even for English men and a 
fortiori, for Asiatics in oircumstanoes in which 
particular English laws from their specially 
local or historical character become obviously 
inapplicable.''!5 

In spite of the laudable efforts of well- 
meaning internationalists to emphasize the 
essential oneness of the world, differences in 
the standards of social'values arising out of 
historical influences and national characteristics 


° are inevitable and will compel tolerant reccg 


nition even if they cannot win smiling love, 
unless the post-war World charter, now in 
the making, provides for the totalitarian regi- 
mentation of thought all the world over. Until 
human ingenuity succeeds in devising one 
cast-iron mould for social habits and public 
opinion for the brave new world to be, it will 
not do to brush aside the Indian view of charities 
as superstitious. 
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ARUNCHANDRA BANERJEE, MA. 


Topazda the end of May last, Mr. Winfton 
Churchill, Britain's Prime Minister, sent 8, 
message to the Greek Premier, Papendrecu 
which contained inter alia: “ We dte res- 
. ponsible during the d for maintaining good 

relations with the tian Sovereign Power 
. whom we have pmo against all German 
and Italian assaults.” The British Govern- 
ment, said Mr. Churchill, “ still regarded Egypt 
as 8, protectorate.” This statement offended 
the Egyptian Chamber of Deputies which 
demanded an explanation from the British 
Embassy. The Embassy replied that “ the 
statement should naturally mean that Britain 
resisted all attacks against Egyptian territory." 
The matter apparently seemed to end there. 

“ The establishment of British control over 
Egypt forms a curious chapter in British ' 
empire-building.” Egypt, the Gift of the Nile, © 
has a long and chequered history. Leaving 
aside the glorious age of the Pharaohs, the 
modern history of Egypt may be said to have 
begun from Napoleon’s ‘ Battle of the Pyramida.’ ` 
Napoleon was fully conscious of the strategical 
importance of Egypt to the life and existence 


to the sovereignty of Turkey. The reign of 
one of his successors, Ismail Pasha, wag “a 
carnival of extravagance and oppression." He 
spent money recklessly. His debts became so - 
heavy that in 1876 he repudiated them. The 
creditors were Europeans, chiefly British and 
French, and the Khedive’s! action made 
European intervention inevitible. Moreover, 
England had by now come to regard Egypt 
as the highway to India, and was therefore 
vitally interested in the stability of its govern- 
ment. In 1879 England and France induced 
the Sultan of Turkey to depose Ismail Pasha 
and to nominate his son, Tewfik Pasha, as 
his successor. The public debt of Egypt was 
put under the supervision of European Powers, 
&nd England and France jointly guided the 
financial administration of the country.? 

In the meantime the excavation of the 
Suez Canal, begun by the French engineer, 
Fördinand de Lesseps, in 1869 had focussed 
the attention of all Europe upon Egypt. 
Benjamin Disraeli had formed his second 
Ministry in. England in 1874 which lasted up 
to 1880. The bankrupt Khedive Ismail Pasha 


of the British Empire in.the East, and his was very eager to sell his share of the Suez 
expedition there had ”the aim of frustrating Canal to any buyer for a decent sum which 
. the new and growing dea isa of England. would improve 188 finanoial position to some 

“ Really to ruin England we must make our- " extent. “ Disraeli's imagination discerned at 
selves masters of Egypt," Napoleon had written ’.once the high political value of the purchase," 
in 1797: Egypt was in his view, even then, ånd in this respect, as in many others, he was 
“ the nerve centre .of the. British Empire." far in advance of his contemporaries. Referring 
: In later times the Czar Nicholas I of Russia to the ‘proposed purchase of the Khedive’s 
also had held the same view and had proposed share of the Suez Canal, he had written to 
to England, befose the Crimean War, that Queen Victoria , on November” 18, 1876, as 
England should take t as her share in the follows: “ "Tis “an affair of millions ; about 
imminent partitioh of the * Sick Man of Europe' .four at least; but would give the possessor 
namely, the Turkish Empire; but England , an immense, ‘not to say preponderating, in- 
had not as yet realised the importance of  fluence in the management of the Canal. It 
Egypt. ‘However, the next great landmark is vital to your Majesty's authority and power 
in the history of Egypt was the episode of at this critical moment, that the Canal should 
Mehemet Ali's bold attempt at empiré-building. belong to  England."* Interest ia Britain's 
During the second quarter of the nineteenth majestic Oriental Empire was the inspiring 


century Mehemet Ali, the Sultan’s nominal 
vassal in Egypt, made himself the real master 
of Egypt, but he was still jet nominally 


E 


1 The Egyptian vassal of Turkey. 


motive of Disraeli’s foreign policy and he 
fully realised that control over the Suez Canal 
was very essential to the seourity of that 


3 This has been known as the Dodo or * joint rule.’ . o 
3A DD account of this episode is found in the History of the Suez Canal by Romolo Tritoni published 


in the Calcutta Review, September, 1936. 


4 The Life of Bendaman, Disraeh, by George Earle Buckle, Vol. V. p. 443. 
e . 


` Bey led 


- task alone. 
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Empire. “ Like the purchase of Alaska P" 
the United States of. America in 1867, Disraeli's 


act also came to be criticised at the time.” - 
But posterity has justifted his” action. ° It 
turned out to be a very profitable commencial 


speculation. It secured for Britain. control 
over the shortest route to India ; ‘and it brought 
Britain for the first time into direct contact 
with' the affairs of Egypt where she was to 
play so important a “King Leopold, of 
Belgium desoribed dis coup as “ the 
greatest event in modern politics." It made 
a profound impression throughout Europe and 
was accepted as a proof that Britain had 
definitely abandoned her passivity and was 
embarking upon له‎ °“ spirited foreigne policy.” 
The buying of. the ‘Suez Canal was indeed 

‘a romantic episode- in the aange political 


` career of Disraeli. 


Meanwhile, a secret conspiracy was „aštir 
among the Egyptians. It was primarily a 
poe against the monstrous misgovernment 

om.which Egypt was suffering. But it was 
also a nationalist movement, aimed against 
the ascendancy of the Turkish ruling classes, 
and, in a secondary degree, against European 
alliance. Of the cry of “Egypt for the 
Egyptians ’* and of the general discontent 


an obscure colonel, Arabi Bey, became the ` 


mouthpiece and representative. In 1881 Arabi 
a serious revolt. At first England 
(under the 

France (under the Premiership. of Leon Gam- 
betta). combined in suppressing the revolt; 

but the French Government, ‘after the: fall of. 
Gambetta, changed its mind, And thence, 
forward Erigland had to go through with the 
However, Arabi Pasha was defeated 
and exiled. This was followed by the revolt 
of the Sudan (which was under the rule of 
Egypt) led by the Mahdi. General Gordon, 
one of the noblest and most Heroic men vhom 
Britain has ever given to the world, ‘.the 
hero of heroes’ as. Gladstone called him, 
was sent there to restore the Khedive's autho- 


rity. But Gordon met there a tragic end owing . 


mainly to the procrastination of the Gladstone 
Cabinet. The Sudan, however, was recon- 


Premiership of Gladstone) and 


4 


quered by, Lord Kitehener in 1898. In the 
mean time British control. had been. firmh 
established over the internal administration 
of Egypt, Then followed a, remarkable process 
of reorganisation of Egypt on modern lines; ` 
the pioneer and guiding spirit of this reorganising 
“mosement: was Evelyn Baring,, afterwards 
known as Lord Cromer, who has-justly been 
called “ the Great Pharaoh of Modern Egypt." 
From the very first there. was misappre- 
hension in many countries, specially in France, 
regarding England’s real i tentions as to Egypt. 


Even.in Egypt educated Egyptians, convinced. ` 


that they were now fit for self-government, ` ` 
were olamouring for the exit of the British ” 
from Egypt now that the work of reorganisation 
had been completed. Throughout the last two: 
decades of the nineteenth century France and 
England had been separated by multitude of” 
petty causes of friction. In 1904 drawn. to- 
gether by diverse causes they settled all their 
outstanding difficulties ;; and one of the main 
subjects of their agreement was Egypt. France - 
recognised the special position of Britain in 
Egypt, while Britain declared that she had 
no intention of altering the political-status of 
the country, that is to say, of bringing it under 
direct control. N 
The theoretical suzerainty of the Sultàn 
had continued to exist up to the time of Turkey's 
intervention iù the last Great War although . 
its practical importance had ceased from „the 
days when Mehemet Ali acquired the hereditary - 
title to the-Pashalik in 1841.: From 184l (when , 
Great Britain intervened) Egypt may .be-said 
to have-enjoyed a, substantial, measure of 
autonomy. The British intervention, which 


-was at first declared. and: believed to be tem. 


porary, did not juridically modify the national 
status of Egypt. Egypt, in law, was governed 
by the Khedive with an Egyptian Cabinet, an 
Egyptian Legislative Council, and ‘an Egyptian 
Assembly, though in praotiee. Great Britain 
exercised a decisive ‘measure of administrative 
and- military control. Egypt during this period 
was a Veiled protectorate ; but almost at. the 


outset of the last Great’ War Great Britain ~ © 


SERM announced the’ termination ‘of Turkish 


..ə Gladstone’s political enemies condemned the a. O.M. (Grand Old Man) as M.O. a. (Murderer of Gordon) 
. "by reversing the'initials. 


- *.Even at the time when the shares of the Suez Canal had been bought, Derby pro no doubt with perfect ^ 
1 English a a 


sincerity, that nothing was further from his‘thoughts than the establishment, o 
a free passage for herself and for the rest of the worl 


Britain merely wan 


uthority in Egypt, that 


and nothing more. "8 ima- 


gination cannot have been so limited; but he used none but vague phrases. However, he well understood the 
of 


wit in which British stateamen should attack Egyptian problems, the 
ection by Lord Cromer. .. wrote to Lord Derby on November. 26, 1875:“ We want a calm, con- 
not to oppose their first impressions and, m but to correct and 
change them in due time.” V+ "a. E. Buake, Ibid, RX 458- 4. : 


such 
ciliatory spirit to deal with E 


spirit afterwards displayed in 


. 


` 
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suzerainty and مهه‎ & ‘protectorate + over 


Egypt. This announcement was afterwards 


. ratifled by the treaty of Lausanne, 1923, con- 


` 


. -cluded after the War. All through this» period: . 


a strong: Nationalist movement, under the 
pase of: Zaghlul “Pasha, was going on in 

Egypt from at least as” : early as 1905.٥ In 
1921 Lord- Allenby, the- special High Com- 
missioner, reported: that the continuance of the 
protectorate entailed serious risk of rev®lution. 
In February,. 1922 the protectorate was con- 
sequently abolished, “and the “independent 
sovereignty of Egypt provisionally recogmised.; 
Sultan Fuad was declared King of Egypt. But 


- the ‘restrictions’ which . the safeguarding of 


. 


` - 1920-1934) : 


British -interests -imposed upon Egyptian 


sovereignty- proved very offending 0-767 


Nationalists. The Egyptian Government 
‘appealed to the League of Nations to arbitrate. 
in the Anglo- i 
decided that the Anglo-Egyptian “conflict was 
not strictly an international ‘affair and the 
League deolined to intervene. In 1927-8, -and 
again ‘in 1929-30, negotiations were ‘conducted 
between England . and Egypt for à settlement 
ef their- dı -but they failed. : 


quagrel, but it was. 


`. The last important landmark in the history 
of Anglo. Egyptian relations is the Treaty of 
1936 p; *which the sovereignty and indepen- 
dence of Hgypt wês recognised. She became 
ans ally. of. Britain and was pledged, in the 
event--either of Britain or Egypt becoming 
involved in the war, to give” aid as an ally. 
` Egyptian aid, it was agreed, “ will include the 
use of such Egyptian ports, aerodromes and 
means of communicatipn as may be required 
by the British forces. “ This accounts for 


the presence and movements of British Empire 


forces in that country. Egypt is not at war: 
Britain is; and the defence of Egypt is essential 
to British strategy as the” key to the Suez 
Canal; fhe Middle East, and India. Under 
the ciroumstances Mr. Churchill is hardly 
"justified in boasting ‘that Britain has been 
protecting Egypt; if heis tö be taken seriously, 

his words would naturally mean that the 
“British Government is directly controlling the 
Government of Egypt—a suggestion which 
“must be offending “to every nationalist 
- Egyptian; s 


` NOTES ON 1 CASES 


CALOUTTA Hiron Couns Dzóisroxs : 
During. the year ludur review there have 
- been--two very. important decisions - regarding 
Prerogative Writs .— : 

S. °K. Sawday.vs. N. Singha Roy, 48 C.W.N. 

" 602and.. *. 

In-re-: "Banawazilal Róy; é 48 C.W.N. 7667 

The first one discussed the general principles. _ 
in respect of a^ writ of. Certiorari. It. was 
decided by Das, J. that such writ was available 
against a Revising Authority of election rolls ` 
of He Calontta’ en for. .. ate 


” 1 


` Was 


in excess of his jurisdiction in rejecting in 
limine an applieation for registering certain 
names in the rolls. The Rule was discharged 
on: the facts of the case but the above principle 
clearly egunciated. In the other case, 
popularly known as the Howrah Municipality 
case, wherein the Provincial Government acting 
“under the Defence of India Act and Rules 
had superseded Howrah Municipality and placed 


"one Mr. Nomani in charge of the Municipality 


and its activities, an information in the 
nature of Quo-Warranto was sought to be exhi- 
bited against Mr. Nomani and a Rule was issued 


The wm sbabhitely reserved: to. idis digoretion of the British Government . their declaration of February. 


1922 were as follows : 


(a) the security of the onan of the- -British Empite ; 


(b) the defence of "Egypt against foreign 


(d) the stetus of the Sudan. 


"rol while. conceding -the ow of 00 
€ 0: - E 


ign aggression -or integference ; 
Ae) the protection of foreign and minority interests; , 


o 


f Note in this connection the following statement of G. M. Gathorne- Hardy (A "Short History « 0 International Affairs, 
When British diplomacy; with ite native love of compromise, wishes to retaint ve substance of con- 
shadow it او‎ to resort to the method of a tre wy.” 


/ 


26. 


on him. At the hearing the respondent did not 
file any affidavit but raised a, prelimi point 
that the application was not maintetnable on 
inter alia the following grdünds :—" f 


That the action taken by the Governnfent — 


under the Defence of India Act cannot be 
questioned in a Court of Law and the remedy 
by way of information. in the nature of 
Quo Warranto hás never been sought for before 
and therefore, is not awailable and the Court 
has no jurisdiction to make such order. 


The Special Bench (Ameer Ali, A.C.J. and 
Das, J.) that heard this matter came to the 
conclusion that the immunity under the Defence 
of India Act does not cover mala fidegicts and 
the allegations in the petition being uncon- 
tradicted by any affidavit must be accepted. 
Secondly, the remedy by way of information 
in the nature of Quo Warranto could he issued 
under Clause 4 of the Charter of the. Supreme 
Court, 1774 and was actually asserted though 
not issued by Sale, J. in Corkhill’s case in 
ILR/717/22C. Moreover, the Writ of Prohibition 
is not also specifically named in Clause 21 of 
this Charter but has been actually issued by 
Panokridge, J. Indumati Debi ve. Court 
of Wards, 4% C.W.N. 230 and it must have been 
issued under the power in Clause ,4. The 
remedy by way of Information in the nature 
of Quo Warranto standing on the same footing 
as a Writ of Prohibition so far as the juris- 
diction of the Court was concerned can be 
likewise issued. Das, 1.8 judgment contains 


not only a full discussion on the nature of this, 


particular remedy and how and when and at 
whose instance- the same should be issued, but 
also contains a very valuable exposition of law 
regarding prerogative writs in general so far 
as India is concerned. 

. ` 1944 being a year of Corporation elections 
. We have three very importamt judgments of 
Sen, J. (Election Judge) on the election law 
as embodied in the Calcutta Municipal Act, 
1923. These are ‘Arunbhusan Roy vs. Sir 


Harisankar Paul and Others 48 C.W.N. 563. - 


Khan Sahib Solaiman vs. Noor Mohammad 48 
C.W.N. 655 (on appeal 49 C.W.N./10) and 
Dhirendranath Banerjee vs. Bhupendranath 
Bose and others 48 C.W.N. 569. 

The first of these cases decided that irres- 
pective of any praotice that may be followed 
by the Election Officer, the publication of the 
names of persons who have been declared 
elected, without any contest would still be 
published under Section 29(8) of the Act which 
: . only publication contemplated by the 

ot, 


-— 


That being so, & petition under Section. 
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46 of the Act will le within eight days 
from the date of such publication. In the 
particular case the petition, however, failed on 
other grounds infer alia limitation. 

In Dhirendranath Banerjee’s case, it has 
been held that where more than one election 


"agent have been appointed, though not in 8, 


single nomination paper, all the nominations 
papers filed by the particular candidate are bad 
under #.27(2) of the Act. 

In Khan Shahib Solaiman’s case, the 
Returning Officer had refğeted all the nomina- 
tion papers of the petitioner by adopting what 
was contended to be irregular procedure being 


in contravention of the rules framed under . 


the Qaleutta Municipal Act. Sen, J. set aside 
thé election on the- ground that nomination 
papers were wrongfully rejected and held inter 
alia that where a candidate had been prevented 
from contesting (the election because of such 
wrongful rejection, such wrongful rejection 
must be taken to have materially affected 
the result of the election within the meaning 
of Section 47.0f the Act. He also held that 


a Returning Officer in the circumstances is a | 


necessary party to an election petition. This 
decision was appealed from in spite of a previous 
decision of the Appeal Court in 46 C.W.N. 
181 that such appeal was incompetent. But 
though this preliminary point succeeded it 
was also dealt with on the merits of the case. 
The important observations in the judgments 
which are reported im 49 C.VV.N. 10 are 
these :— د‎ 


(1) The Returning Officer is not & necessary- 


party in an election petition. 

(2) Section 46 alone apart from Section 
47 grounds a petition in case of a wrongful 
rejection of nomination and hence the’ question 
of “ materially affecting the results " is irrele- 
vant in the circumstances. 

(3) A Provincial Legislation cannot affect 
the jurisdiction exercised by the High Court 
under the’ Letters Patent. Such Provincial legis- 
lation cannot either add to or curtail such 
jurisdiction and if any jurisdiction is confered 
by a Provincial legislation it must be a new 
and special jurisdiction de hors what was 
contemplated in the said Letters Patent. 


Issuing of an injunction in a suit which 
was ultimately dismissed was held not action- 
able without proof of malice in Bhupendra 
vs. Trinayani (48 C.W.N. 348). If malicious 
it will be actionable and in respect of such 
an action the elements of the tort of malicious 
prosecution were essential. 
order for injunction was prima facie bad be- 


1 


If, however, the , 
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` Gauge of want of Fad oH there is an action 
in tresspass. 15 does not appear that Corbett 
vs, Burge & Co., Ltd. (1932) (48 T.L.R. 626) 
a leading case on ” malicious issue of oivil process 
` was cited to the Court. 

- Rajendra vs. Dwijapada (48 OWN. 680); 
is importané as laying down the principle? on 
which the power of withdrawal of a case 
from the trying Magistrate under Section 528 
Criminal Procedure Code was to be ex®rcised. 
Such power was held, to be exerciseable only 
in the interests of justice and not in frustration 
thereof. 

Is there a duty to pay. the exact fare to 
the Tramway Conductor? Bireswar vs. King 
Emperor (48 .C.W.N. 550) decided in the 
affirmative for the simple reason that other- 
wise it will not be a valid tender. There is 
-however nothing to prevent a passenger from” 
. paying a bigger amount provaded he is willing 
, to give up his claims to the change. 


"ExanrsH DEOISIONS | 


In the year under review there have been 
two very important decisions of the Court of 
Criminal Appeal in d. R. vs. LOI. 
Haulage Ltd., (1944) 1 A.E.R. 691 which laid 
down that a corporation may be criminally 
liable under certain circumstances and R. V. 
Isaac eto. and another (1944)2 A.E.R. 333 
which decided that a conspiracy to contravene 
statute and statutory rules was a -criminal 
conspiracy and the perpetrators can be prose- 
outed for the same. 

Ashworth vs. MoGuirk & Co.; Ltd.,(1944) 
I K.B. is the latest pronouncement in favour 
of a commonsense interpretation of,a statute 
at least in certain ciroumstances in ‘preference 
to the strictly liteçal interpretation. ` 

In G. A. Crump & Sons Ltd. vs. Smythson 
Ltd. (1944)2 A.E. E. 92 the House of Lords have 
decided that in work of mere compilation 
there. canhot be any. copyright. Common 
almanaos, direotories and 
contain a, mass of usual information and cal- 
culations -cannot therefore claim any copy- 
right in respect of these informations. 

. A startling proposition has been laid down 
in’ Constantine vs. Imperial London Hotel 
Ltd. (1944)2 A.E.R. 171 which decided that د‎ 
- wrongful refusal to receive a guest by a hotel 
` proprietor is agtionable without proof of special 
damage. It certainly. runs counter. to the 


accepted proposition that an action on the ` 


case lies only on proof of actual damage (Bullen 


-is liable to vary with ch 


ies eto. which. 


review of this dülər by the Court 1 Ap peal 
before taking it as a statement of lav, 

ə e 

A , FEDERAL Toat Dzorsroxs 


In Huntley vs. -Emperor 48 UW.N. 
(F.R.) 109 the Federal Court decided that 
receiving illegal gratifications could not come 
under “ official acts " so as to require sanction 


' under 8.270(1) Government of India Aot before 


& publie servant could be prosecuted for such 
conduot. İt was further held that S.107 of 
Criminal Procedure Code had no application 


“to cases under Ordinance 29 of 1943. 


Two eimportant deoisions of the Federal 
Court viz. Talpade's case and Shibnath”s case 
have been appealed from &nd hence are not 
dealt with herein. . 


P 


"Din Privy Covxom DECISIONS 


Bank of Baroda Ltd. vs. The Punjab 
National Bank Ltd. 48 Ç.YV.N. 810 desided 
that a, claim on a certified post-dated cheque 
does not turn on Negotiability, such certifioa- 
tion being nothing more than a mere promise 
to pay in terms thereof. The Law Merchant 

anging commercial 
practices. (Semble) There is no validity in 
commercial practice in Indiá so far as certi- 
fication of post-dated cheques is concerned. 

Ryots of Garabandhu vs. Parlakimedi 48 
C.W.N. 18 that decided that the Charter of 


eMadras High Court did not permit the issue 


Qf Certiorari'to Court of Wards for acts done 
or to be done in respect to lands outside juris. 
diction, is more important for the obiter that 
the Charter was substantially the same as 


Caloutta’s but which as Das, J. has pointed- 


out in Re. Banowari Lal Roy (supra) was not 
strictly accurate. ° 

Contempt of Court in the sense of scandalis- 
ing the-court itself has been discussed at length 
in Re. Tushar Kanti Ghosh 39 C.W.N. 770. 
Debi Prosad vs. The King-Emperor 48 C.YV.N. 
44 on insisting apon the conditions precedent 
that the impugned comment must be in respect 
of the judge in reference to his duties in the 
administration of justice whether strictly judi- 
cial or not, has set the limits to the institution 
of such proceedings and is in line of the previous 


decision of the Board in A.P.T. Ambard V. 


A. G: Tripidad eto. 40 C.W.N. 801. . 

The King-Emperor vs. Benovari 40 «0.W.N. 
178 is the first case from the Federal Court 
which has been overruled. It is a decision 


& Leake 38). One 0 eer, wait for the gwhich favours view that a statute should 


c 


2 


be literally interpreted. Once the emergenoy 
is there the ordinance making power of the 
Governor-General is as pqwerful "and as qx 
tensive as the legislation by the Central € 
lature. The questions of ulira vires and 6 
vires are to be decided not on jurisprudence 
or policy but on the wordings of Government 
of İndia Aot. 
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Galos Hirad and Anr. V. R. (1944)2. A.E.R. 
50 P.C. was a Somaliland Appeal and the Board 
held that where the counsel assigned by' the 
Crewn for Defence was tnavoidably absent 
the trial was vitiated for material irregularity. 


“The decision though largely on the wording 


of & local statute reiterates the necessity of 
absolute fairness in criminal trials. 


ə 5 


FEDERAL COURT 


Spens, C.J. The Bank of Commerce. Ltd 
Varadachariar, J. Khulna,—Appellant, 
Zafrulla Khan, J. Amulya Krishna Basu Roy 
1943 - Chowdhury & others— 
8, December ` Respondents 


It is ope of the appeals (Federal Court 
Cases No. 1 and 2 of 1943), from a decision 
of the High Court at Calcutta. 


E 


ü 


Facts of the Oase 


Bengal 7:75 Act (X of 1940), 
Seotions 2(12)(e), 0 (2 )—Aot, if ultra vires * 
because of affecting loans advanced. on pro. 
missory notes—one subjeot, it may, in different 
aspects, fall under different categories and so 
within powers of provincial and Central Legis- 
lature respectively. The case embodies the 
question of conflict between, provincial and 
central Acts on same subject in different _ 
aspects. The natural consequence of it is ə 
severability of conflicting provisions. 


Arguments of both -stdes in brief outline 


1. The mere fact that a provincial enact- 
ment may contain certain provisions bearing 
upon & subject exclusively_ reserved to the 
Central Legislature will not suffice to invalidate 
the Provincial enactment. 


-  BISWARANJAN SARBADHIKARY 


BY 


® . : 

2. Again, subjects which, in one aspeot 
and for one purpose, fall under one category 
and therefore within the powers of the Central) 
Legislature may, in another aspeot and for 
another purpose, fall under another category . 
and therefore within the” powers of -the Pro 
vincial Legislature so that-a central and a 
Provincial Act, on the same subject but different 
aspects thereof, may both be tntra-vires. 


Judgment of the Cort 


1. The Bengal Morby anders Act, 1940, 
taken as a whole and including provisions 
covering loans advanced on promissory notes, 
is legislation in respect of '* money-lending and 
money-lenders,” & subject within the exclusive 
competence of the Provincial Legislature, and 
therefore tntra-vires. - - 

:2. Question of conflict between the Act 
and a Central énactment will have to be decided 
by applying the principle of repugnanoy al. 
though the field may be an *' occupied field "' 
and the conflicting provisions, if any, being 
inira vires, no question of their -severability 
can ‘arise. 

3. Ina case ə where the debt on a promissory 
note had merged in a decree before the passing 
of the Act, no rights of parties under a pro- 
missory note are involved. and accordingly 
no question of conflict with a Central Act on | 
promissory notes arises. 


GENERAL SECRETARY'S SPEECH ON RE-UNION DAY 


i 
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GENERAL SECRETARY'$:SPEECH ON THE RE-UNION DAY ° 


Mr. CHAIRMAN, HONOURED .GUESTS AND 
FBIENDS,  . 1 7. 
I take this opportunity of welcoming you 
all in our midst, this afternoon, on behalf of 
the University Law College Union. We are 
holding this Annual Re-Union for ‘the last 
three years on a wid@ scale, and every time it 
' had been a ‘grand success. This time, . we 
believe, we .shall be able to keep up that 
tradition. - 1 : en 
. Our Union was formed in September last. 
. The Nationalist students’ alliance trounded 
the pseud6-oommunist coterie. The actual 
work ‘of the Union started with.the unprece- 
dented success .of the third legal conference 
with the pregent Advocate-Göneral of Bengal 
in the chair. Then came the Mock Parliament 
under the joint auspices of this Union, Caloutta 
University Society for! Indian Affairs and the 
‘University Students’ Union, with a most inter- 
esting and”lively debate ön India demanding 
impeachment of persons responsible for the 
British Government’s policy towards this coun- 
try. Syed Badruddoja acted as the Speaker. 
With the.“ co-operation of “the University 
Students’ “Union we organised for the first 
time in the history: of these Unions the National 
Independence Day on dhe 26th January last, 
and a mammoth “students” gathering with 
Sm. Sarojini Naidu as the principal speaker, 
on the 2nd week’ in Jan . The - Annual 
drama was staged with the Hon’ble Mr.-Justice 
8. R. Das as the ‘Guest-in-Chief last month. 
This time we have done away with tle Union 


_ 950 March, 45 - * 
3 e 


"These are some of our achievements and we 


* are stil persisting in our endeavour to extend 


Week in order to distribute our activities . 


throughout the session. Our last funotion 
wil be the Annual Social at the end of the 


session. At last we have successfully crossed 


the hurdle of the_Inter-class Moot Court com- 
‘petition. Immediately after the Easter holi- 
days the final selection will be made. : 
Today: I am in a position to announce 
that in spite of great difficulties ve have been 
able to arrange the publication of.the College 
Magazine after a, year's lapse, and a separate 
- report of the last Legal Conference. Both 
of these will come out next month. Our 
Principal has .kindly agreed $o provide a 
separate counter for the Boarders of the 
Hardinge Hostel and the Law College students 
from the next session. We are also negotiating 
١ with the University authorities for a. . well. 
equipped Common Room. 


e 


-On the Qth of August, 1042 


the horizon of our activities at a time vhen 
our country is passing through the gravest 
economie and political orisis. Thanks to the 
war time bungling and oorruption of British 
imperialist administration in India, we were 
faced with a terrible man-made famine accom- 
panied by a series of epidemies which has 
taken a toll of millions of lives. The latest 
statistioab reports reveal that the famine 
casualties have far exceeded the total casualties 
of the United nations in the present war. 

-Today in the streets of Calcutta we are 
witnessing the shameful sight, the down- 
trodden- honour of citizenship of the second 
city of the empire in the long queues for cloth. 
-Mental strain has already reached its zenith, 
daily food has goné away with the four winds 
and this depleted, underfed, undernourished 
humanity seems to be going back to the days 
of barbarism. I ask, ‘ Who is responsible for 
this calamity? Who’ is responsiDle for the 
total economie, political, and cultural degenera- 
tion of this great nation? Who is responsible 
for the loss of millions and millions of lives ? 
We are tired of the demooratio slogans of Four 
Freedöms and” the lengthy surmons of peace 
and progress. . 
— İn these dark days of our national history 
we. are- deprived of the help and guidance of 
our leaders. The autocratic hands of the 
imperialists had taken them away from our 
midst and have kept them behind the prison 
bars. Deprived of their magnetic personalities 
and boundless energy the nation has been 
paralysed and a*sense of frustation prevails 
throughout the length and breadth of the 
country. 

Since August, 1942 the efficiency of the 
British administration in India has reached 
its pinnacle, . One is almost tempted 
to quote the words of Sheridon: We have 
seen ‘criminality of the blackest type, 
tyranny the “most vile and degenerate, 
corruption the most open and shameless, 
oppression the most severe and grinding and 
cruelty the most calculated and unparalleled.” 
the diehard 
imperialists declared a most unwarranged war 
on the disarmed peoples of India. Maddened 
by the prospective loss of the brightest jewel 
in the Crown of the King, they launched this 
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offensive MUS the greatest political organi- 
sation of the Indian people with the sole aim 
of crushing our national gspiratign once and 
for all. Foreed to this situation, the heroes 
of our mother-land were compelled to defend 


théir great national movement—one of the. 


test national movements of the world to-day 
which they had built up through years of 
suffering and sacrifice. 

‘The Government of India is issuing scores 
of memoranda, dozens and dozens of press 
statements and holding conference after con- 
ference about post-war reconstruction. Being 
tavaged by famine and epidemics our country 
has practically lost all its vitality and strength. 
Who knows whether there will be any India 
left ‘to re-construct. It is clear beyond the 
shadow of doubt ,that the ruling classes in 
London and Washington are carefully preparing 
a plan of world domination and are making 
every conceivable attempt to extend their 
market of economic exploitation. That is why 
the so-called Atlantic Charter went down the 
Atlantic the moment it was sigend. 

We are now told that Viscount Wavell has 
been invited to London to disouss the resolution 
of the present deadlock. How oan the dead- 
lock be resolved except on the basis of the 
declaration of Indian independence and the 
complete transfer of powers to the accredited 
representatives of our people? Wavell and 
Amery will not solve this problem. The solution 
lies in our hands through the inflexible unity 


of Indian masses in the righteous battle of our 
country’s liberation. 

I feel much embarassed to speak on the 
Draft Hindu Code in the presence of a, galaxy 
of legal personalities. The Draft Code proposes 
to bring & revolution in the conservative Hindu 
trídition and culture. It aims at s compromise 
between the rigid religious roots of Hindu Law 
with the modernistic secular. view point of life 
and society. Time will not permit a full 
discussion on the subj 

Before I conclude 1۶ cannot refrain from 
sayitig that when this session will run out we 
will no longer remain intimate with our College 
which we so much love and respeot. We 
think of this parting with a heavy heart but 
at the same time we are happy in the thought 
that before us we have the vast field of legal 
profession with its- innumerable sideways of 
serving the natien and upholding the national 
cause. Members of legal profession have 
supplied in all countries and at all times the 
brains that led the nation in times of pros- 
perity, or in times of national humiliation 
and dejeotion. And.to them the lawyers of all 
nations I bow in reverence, I bow to the makers 
of mighty nations and builders of the future 
destiny of mankind. It is up to them to 
oreate the Brave New World. : 


BHASKAR MITRA, 
: ١ General Secretary, 
UNIVERSITY LAW COLLEGE UNION. 


r 


ANNUAL REPORT OF THE ATHLETIC CLUB, SESSION 1944-45 31 


ANNAUL. REPORT OF THE ATHLETIC CLUB’ OF THE 
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. During this season Athletio Club was bpzzing 

with activities. Its performances were oredit- 
able in comparison with that of recent years. 
Inspite of all difficulties we fielded a, team in 
Footbal whose performances developed "with 
the progress of the season. ° . 

We participated in the Inter-Collegiate 
Football League Tournament, Elliot Słrield, 
Hardinge Birthday Challenge Shield, Heramba 
Maitra Memorial Challenge. Shield and Bon- 
behary Challenge Shield: (Burdwan). We 
ocoupiéd’ a, high position in the League and 
went down fighting in the third: round of the 
Elliot Shield. We are really unlucky to lose 
our match in the Hardinge Birthday Shield 


with the Asutosh College, whom we, easily ` 


eneountered in the Semi-Final round of the 
Heramba Maitra Memorial Shield. , Carmichael 
Medical College, the formidable side of the year, 
had to fight hard almost to the end to beat us 
in the Final round of the Heramba Maitra 
Memorial Challenge Shield." We were invited 


to play a friendly Football match at Santi-. 


niketan with the Visyavarati Asram team. 
Our pleasant trip resulted in د‎ pleasant victory 
by four oléar goals, B. Chatterjee scoring all 
' the goals. I will be failing in my duty, if I 
do not mention the names of my friends who 


rendered yeoman's service to the College Foot. ' 


ball team. They are B. Mookerjee (Captain), 
B. Roy (Asst. Secy.), Sankar Ghosh (Vice- 
Captain), K. Chowdhury (Jt.-Secy), Rabi 
Ghoshal, B. Nag, R. Banerjee and others. 
Our Cricket though not so bright as last 
year, was no less enterprising. Cricket team 
toured Northern Bengal and returned with 
flying colours. We owe our hearty thanks, 
for the warm reception and friendly oo-opera- 
tion, to the staff.and studente of the Rajshahi 


and Rangpur Colleges. B. Chatterjee, B. Biswas E 
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8. Sen and Rabi Ghoshal were the prominent 
players in this year's,team. 

Our Hockey team was not up to the mark, 
yet we participated in all the tournaments. 
B. Roy, B. Chatterjee, S. Panja rendered 
valuable service towards the formation of the 
The Volley-ball team figured well this year 
in the Inter-Collegiate Volley games tourna- 
ments. Messrs. Sen, Arun Bose, Subodh 
Panja kept the College colours flying. 

The annual Athletic’ Sports. was a grand 
success. It was largely attended by com. 
petitors, general students, eminent sportsmen 
and a large number of distinguished people. 
The function was graced by the presence of 
Dr. 8. C. Basak, M.A., D.L., who kindly con- 
sented to preside over the function and to: 
give” away the prizes. Kumardipti Sengupta 


` was “awarded the Championship prize. My 


thanks are due to our Vice-Principal Mr. A. C. 
Karkoon and Mr. Umaprasad .Mookerjee for 
the help and guidance I got from them. Mr. 
P. N. Banerjee, our Principal was the principal 
figure amongst us. Our Prof.-in-Charge of games 
Dr. S. K. Gupta though on leave was gracious 
'enough to' extend his helping hand, warm 
ep-operation and wise advise in this function. 

The finances of the Club have always been 
a problem. With a very small amount, we have 
to meet a good many demands. A big slice 
of the Club's income is absorbed by the Office 
of the Physical Instructor who is doing useful 


"work in the College Gymnasium, but the ex- 


penditure on this head is disproportionate 
to the collective needs of the Club. We have 
always demanded that the salary of the Physical 
Instructor is to be borne by the College and not 


;by this peor Clfib. 
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FOREWORD : 


یا . 

Y present to our readers the volume of speeches delivered by eminent jurists 
and lawyers at the Second and Third Legal Conferences held under the aus- 
pices of the University Law College Union. We hegan our Legal Conferences 
from the year 1942. 6 speeches at the Conferences of 1942 were published 
in the Law College Magazine. This year, we have decided to publish the 
speeches separately, so that, they may reach a wider circle of readers. The 
Law College Magazine, after all, has a limited circle with a limited interest. 
The suggestion for a separate publication came from my pupil Mr. Bhaskar 
Mitra. He was fortified by the opinion of his colleagues. That suggestion has 
been accepted. . 

The speech of the President Mr. S. M. Bose, iie itoa General of 
Bengal,.is & speech intended for the future guidance of those amongst our 
` pupils who would j join the. profession of law. Comments on the “ Draft Hindu 
„ Code" have been, offered in his speech by Mr. Atulchandra Gupta. Mr. 
Gupta requires no words of introduction to the scholarly ‘or the litigant public. 
The “ Draft Hindu Code" bristles with problems: of difficulties and com- 
plexities. Mr. Gupta’s contribution to the -solution of these problems will, 
I hope, be assessed in a proper perspective by the people of Indis. Mr. N. C. 
Chatterjee's speech on Emergency Legislation was listened to with the deepest 
interest by the audience. Emergency Legislation in ia and its application 

\is full of realities and possibilities. I hope our cqfmtrymen and country- 
women will ponder. over his speech for a pretty long time. Professor Benoyen- 
dranath Banerjee's speech on the “ International Law and the World War ” 
j8 8 definite contribution towards the establishment of peace. ‘Mr. S. P. Mitra”s 
speech on the “ Mockery of Provincial Autonomy " will be read with interest 
by all patriotic Indians. Mr. B. Das’s speech.on the “ Doctrine of Repugnaney 
and the Government of India Act 1035 " will be of perennial interest. The 
constitution of India of thö present and of the future is, so far as I can see, 
bound to -be a written constitution. That constitution will have to admit 
. the claims of repugnaney. Professor.K. K. Basu's speech on “ A lawyer's 

"e € /— 


Education "* is a spapch of د‎ reforper-Professor. A reforming Pope was once ~ 
declared to be an ánachronism.. Does “this observation also apply to the 
professoriate ? Mr. J. P. Mitter's “ Talk on Jury Trial ” and Mr. S. C. Ghosh's | 
speech on “ Pleading as a Science and as an Art" are thought*provoking 
articles. They embody the large experience of two pratcical lawyers. Mr. 
S. Chaudhury's speech on the “ Businessman and the Lawyer" will be read 
with interest by all businessmen. I hope, his speech may also be read by 
those who rule the destinies of legal studies in the University of Calcutta, 
Professor S. Banerjee's speech on the “ Law Merchant" has not only the 
lessons of the past in its womb but it symbolizes the birth-travail of national 

` economy under striet supervision and domination. 

My last words are words of thanks to those who by their speeches and 
activities have contributed to the great succass of the Legal Conference. My 
ideal has all along beef to have a journal in Calcutta of the type of the Harvard 
Law Review, and I hope, I shall live to see that day. 


١ 


. P. N. BANERJEE, 
Principal. 


THE. PRESIDENT'S ADDRESS 


şa è 
* x. 


٩ 


Ladies and əsi 


I thank -the-:Principal ‘and the College. 
authorities- for asking, me to preside over this , 


Legal Conference. -I.thank the students” not 


only for oonvening-& conference like this, but. 
- also particularly for taking BO much interest 


in its day-to-day” proceedings. e 


The time at my disposal is shórt and much 


of what I had intended to say has already been 


. dealt with by my learned friend Mr. Bàsu. I 


shall therefore confine myself ‘to such pieces 
of advice as I oan spéak of from .experience 
` and which 1 hope will be useful to the students 
after they have joined the profession. , 

Most of you, I believe, will become ‘full. 
„ fledged lawyers in course of a. year or two. 
Some of you may however go to business or 
servioos. My remarks arö meant for those of 
you who-intend to become legal practitioners. 

: Legal education here has taught you, first 
of all, the principles underlying all legal propo- 
sitions. Those you must have learnt from the 
books which you heve read in the course of 
your- studies here, you must have got some 
acquaintance also with Criminal Procedure 
Code and Civil Procedure Code. - You have 
read some of the more important Acts. The 
rest you. must pick up in the course of your 
profession. No amount of teaching in colleges 
can tell you what you have to: do in practice. 
Apart from what you have learnt, you have got 
to learn law as you go. on in practice and even 
to the end of your career, such education will 
not be complete. Even after more than thirty 
pee in kd practice, I realize that I know 
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sey Jittlé of law. But you must not be dis- 


‘couraged. 


Attend court in your spare time. Unless 
you -do- that. you cannot hope to be successful 
practitioriers. In the court you learn the 
practice and: also how to cohduct a, case. You 
will further be able there to. discuss for your- 
selves whether a particular case is being properly 
or efficiently conducted. You will see for your- 
selves farther the different methods of different 
practitioners of putting their cases before 
the court so that you oan follow and emulate 
as your model such of them as appear congenial 
to your manners and particular bend of 
mind. Therefore all the advice that I can 
give you is, * Spend your leisure time in 
court as much as you oan.” 

„ — When you come in contact with your lay 
elient, specially, in the moffusil, you will have 
to remember that he cannot state his case 
properly or coherently or with any degree of 
intelligence. You must learn therefore to 
elicit, relevant facts from him. You have got 
to take down pgfiently what he says and then 
to analyse وهه‎ statement and find out the 
facts relevant for the case. The first essential 
thing ‘is to: ascertain the facts and the best 


‘way to do this, is to arrange them in some 


sort of order, specially M chronological order. 
Make a list of dates and then you will find 


' that the whole thing is clear to you. And- 


after the facts are so ascertained and arranged 
you will nd that there is very little law to 
apply thereto. The method, I have jus? spoken 
of, is ə. not as easy as it sounds, md 


2 


you will find it very diffgoult to extract gihe 
kernel from the rambling rigmarole of your 
client after he had been encouraged to talk 


out, to geb everything off his chest, so to speak. ` 


The difficulty is all the greater if you have to 
deal with, and you have often to deal with, 
clients who are amateur lawyers. Such clients 
are prone: to introduce into their statements 
just that slight twist of <“ little learning ” _ which 
make their statements all the more confusing 
and misleading. Therefore this method of 
dealing with the lay clients has to be learnt 
by being attached fo some senior practitioners. 
See how he talks with his clients and how he 
handles the particular case thereafter, in court. 
Be his slave for several years and that will 
stand you in good stead later on. Mind you, 
in working for somebody without remuneration 
you are really working for your future in your 
own interest. Then you will learn. how to 
ascertain and select relevant facts from irre- 
levant. Such ‘devilling’” will also teach 
you the next step viz. restating the relevant 
facts in neat pleadings for the court.. Plead- 
ings in Calcutta. now-a- days conform to the, 
rules laid down in Civil Procedure'Code, though 
in Moffusil unfortunately the old practice 
continues. Read Orders 6, 7 and 8 of the 
Civil Procedure Code carefully and then having 
mastered the principles of these” three orders 
‘try to apply them in practice\ If ‘you do that 
you will find that the conduct f cases becomes 
easier for yourselves as well as for judge because 
the issues can be brought out from the pleading 
straightway. But, as -[ have" already pointed 
out, the best way to J learn this drafting work 
has always been to watch and emulate the 
` methods of senior practitioners. 


Your next step is to apply the law to facts 
so ascertained and pleaded. No lawyer 


can 
remember all the laws on all subjects. His 
training is complete if he knows how and 
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where to find his law. It is here that your 
studies help you subsequently. You ought 


, to realize that you have a tremendous advantage 


which very few people outsides this college 
have. You have got a fine library. Nobotly 
in Caleutta, not even the High Court has so 
big & library containing many books, journals 
and reports, both Indiarf and foreign. If you 
merely look at the headings of. articles, for 
example, in the thirtyfour volumes of Hals- 
bury/s Laws of England even’ that cursory 
survey may help you out in emergencies. 
I would like to insist that you should come 
and read any beok you like or as many books 


as are possible or even to survey the titles of 


the books and their contents. Believe me, 
you wil find it very useful, and knowledge; . 
now acquired, will be essential to you in your 
professional career. 


Your professors ought to be able to tell 
you ‘what books you should read. There are 
some books like U. N. Mitra's Law of Limitation 
(ist Vol) which coveg a variety of subjects -s 
&nd any one taking trouble to read them will 
learn a tremendous lot. Then there are books ` 
like Mayne on Hindu Law and Criminal Law. 
You must further read Government of India 
Aot, specially the powers of the. Provinces and 
the Centre. The able discussion this evening 
by my” learned friend Mr. Das must have 
brought to your mind the importance specially 
of Sections 100 and 107. I agree with the 
suggestion of my learned friend Mr. Basu that 
your syllabus should include Law of Inter- 
pretation of Statutes. While on this topic 
of reading matter for budding lawyers, I do 
not forget that apart from reports of English 
decisions there are official reports of High 
Courts in India. There are also non-official 
reports like Caloutta Weekly Notes. No human 
being can possibly keep pace with the quickness 
and amount of the publication of -reports, ` 


` 


١ DRAFT HINDU CODE - 08 


The practical advice for the beginners is that 
- they should read the recent Privy Council 
decisions and read them backwards. Sir George 
Rankin told me that after joining his duties, 
here as a High’ Court Judge he mastered the 
- volumes of Moore's Indian Appeals from 
beginning to end. For such studies, it is"a, good 
idea to make your pwn notes thereof, such 
notes as you think fit. 

The next important step for a disco: 
is to conduct his case in court. In court, when 
yöu are appearing in & case, you should study 
your Judge. Remember that after all he is a, 
human being, he has his own weaknesses and 
idiosyncracies.. He may be s” very intelligent, 
Judge or he may: nöt understand anything. 
But that is the matérial which you have to 
deal with. If you know your Judge and you 
have got to conduct the case according to the 
abilities and whims of that particular Judge, 
you must not lose your temper.. There must 


be no spectacular withdrawals from the court,- 


for you-would then be sacrificing the interests 
of-your.client. You haye no right to lose your 
temper and leave your olient . unprotected. 
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The Judge has always the upper hand. You 
mêst take things ad they are. You are a prac- 
titner and not a politician and the Court is 
not meant for politics. I do not say that there 
may not be occasions when you may be justi- 
fied in standing up to judicial stubbornness 
or rudeness. But I can assure you that such 
occasions seldom arise and if cases are properly 
` conducted, should not arise in ordinary course 


` of things. 


Thosg of you, therefore, who desire to be- 
come practitioners have got a, hard life facing 
you. It is an exacting life involving hard work 
patiently and cool-headedly executed. That is 
why, I am emphasising in conclusion our one 
essential equipment of a practitioner which is 
seldom so stressed on, in this connection. I 
mean & sound health. You should look after 
your health. Without sturdy health you can 
achieve very little, no matter how much brilli- 
_ antly equipped you otherwise are. Take plenty 
of exercise along with your studies and court- 
work. 


` Thank you. 


ATULOHANDEA 0۸ M.A., B.L. 


. Î have been asked to speak to you on the 
Draft Bill of the Hindu-Code prepared by the 
Rao Committee. It is not possible in the 
course of one short lecture to do anything of 
the kind. 1 shall therefore confige myself to د‎ 
few remarks on only one part of' the Draft 
Bill, mainly the part dealing with Inheritance. 
- And on that subject ulso-I shall confine myself 


toa single point biz., whether or not the Hindu 
Law of Inheritance is so fbnnected with Hindu 
Religion, that any change in that law would 
prejudicially affect the Hindu Religion itself. 
In the course of meetings whioh are opposing 
the codifiegtion of Hindu Law of Inheritance 
an affirmative answer has either been expressly 
given or has been taken for granted. What 


\ 
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I &m going to tell you is that this assumption 
that Hindu Law of Inhfritance "is based” on 
Hindu Religion is without any foundatiof. 


The idea that Hindu law inoluding the Law ' 


of Inheritance is inextricably mixed up with 
Hindu Religion is not derived from the Hindu 
Smritis or from Commentators and writers on 
Hindu Smritis but from the writings of certain 
European scholars chief among them being the 
English writer Sir Henry Maine. His book 
on Ancient Law has been for a long “time text 


book for the law course of the Indian Uni- ` 


versities. In this "book Maine tried to prove 
that evolution of law from the early beginning 
to maturity is not universal in human civilisation 
but a rare phenomenon practically confined to 


Roman Law and the Law of the West European ” 


peoples who have derived their legal ideas 
from the Roman Law. As an illustration 
Maine cited Hindu Law which according to 
him did not succeed in developing beyond the” 
stage found at the beginning of all systems 
of law including the Roman when Law and 
Religion had nob separated themselves from 
each other. This was one of Maine’s argu. 
ments in proof of his theory that in human 
civilisations continued progress is an exception, 
really confined -to the nations of Western 
Europe, who have derived their civilisations 
from civilisations of ancient Greece and ancient 
Rome. All other civilisation like the Hindu 
developed only to a certain tage and then 
stagnated and degenerated. Sir Henry Maine 
who was for some years Law Member of the 
Governor General’s Council and Vice- Chancellor 
of this University, in one of his Convocation 
lectures said that everything which moves 
except the blind forces of nature is Greek in 
. its origin. İt is not difficult to see that under 
the gujse of scholarship this is only propaganda 
in support of the existing West European 
domination of the earth. But such is our 
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blindness that many of üs take this traducing ” 
propaganda as an encomium and say with 
pride that amongst us Hindus there is no 
difference between secular and religious aspects 
of life and our law like “övörything else 
is based on and thoroughly impregnated with 
our religion. 


Yet, even a passibg 2. with 
Hindu Smritis and their commentators would 
immediately demolish such. absurd assumptions. 

Our Dharmashastras as a matter of fact draw 
a sharp distinction between vhat: is secular 
(cha) and what is religious in the sense 
in which we speak of, say Christian religion 
whiche they call Baidik (tffe). I believe 
you are taught in the beginning of your course 
on Hindu Law a. list of sources of Hindu Law 
and you are told that these sources are enu- 
merated in a text of Manu which BAyB:— 

Cm: f: 27/517: wen 5 71 
SEDATE eyle: TPT TF 11 
(Manu II. 12). 

Your wrong eduqation begins from the S 
beginning. The major portion of :Hindu 
Law which you read in your law course 
including the Law of Inheritance has nothing 
io do with this enumeration of sources. I 
do not know if any of you have ever asked 
the question what sort of law is that whose 
source is one's own prediléction (ər) .وچ‎ 
Commentators on Smritis make it' clear that 
the four sources here spoken are reducible only 
to one, viz, the Vedas. The Manusamhita 
makes that clear in an earlier text which reads: 


anit auam fetta 5 (1۱7 
Splat ps eat FEET 5 Hl 
(Manu H. 6). 
The [Smrii and the Sila, memory and 
conduet which is one of the sources of 
Dharma is memory and conduct of those 
who are versed in the Védas and the Sadhu - 
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- bere spoken of Js not good ` men in' general 

, but those who ‘know the "meaning of the 

` Vedas „and ‘practise ‘the injunctions of. “the - 

‘Vedas as Viswarepa a commentator of Yajna- 
, Yalkys, says ii ^^ 

“ent Retentores: 
(Viswarupa I, 7). 

But writers. on Hindu Dharma Shastras 
make it quite. clear that the Vedas are 
not- the  sources- of ` what is . called positive 
law, in Austinian sense which they ‘néme 
. Vyavahara.' In Hindu Dharmasastras the 
term Vyavahara means what is called in 
English, litigation or legal cot or procedure. 
The Mitakshara, explains Vyavahara by saying 
that Vyavahara is constituted by the “fact 
that two persons claim the same thing in right 
adverse to one another: Thus when one 
claims a field as his own and another also claims 
‘the, same field as his own.’ But the truth ` 
ds the Sanskrit word ‘Dharma’ is not equi: 
“valent to the English word ' Religion) The. 


“ term, Dharma is of vider import than the term 


Religion, for Dharma includes within it religion 
as also positive law and approved social and . 
individual conduct. A complete Dharmashastra, 
for example, the Dharmasastra of Manu or of 
Yajnavalkya is divided in three parts, Achara, 
Vyavahara and -Prayaschitta. A good deal 
of what is containéd in the first and the third 
parts would be called religious in the English 
sense and their source is theoretically the 
Vedas. But of the second part of Vyavahara 
` which is positive law pure and simple dealing 
for instance .with contracts of various’ kinds, 
_ torts, penal law, debt, interests on debt, 
property, inheritance, the Veda is not the source 
or foundation. The source of Vyavahara or 
positive law according to the Hindu Dharma. 
shastras is experience and reason codified to 


a large extent in what is known as Artha- 
shastra. This” follóws from the theory of the 
próper- sphere of' knowledge imparted by the 
Vedas. ` That theory is that the Vedas impart 
that kind of knowledge which cannot be known 
from any other source of knowledge. In fact, 
Manu's commentator Medhatithi derives the 
term Veda as follows :-— 


ffa eet GR Reed: ېې‎ ats BS ېې‎ 


` (Medhatithi II. 6). 
$.e., the Veda is so called because it imparts. 


knowledge. of.such Dharma which cannot be 
known from any other próof. Medhatithi ela- 
borates this maxim that the Vedas make 
known such duties of men which cannot be 
known from secular methods of knowledge 
like perception. Men derive benefit by follow- 
ing agrieulture or service. That this is so 
can, be known from experience by the method 
of agreement and difference. How a crop 
has to be raised is known by practical experience 
for that no Vedic injunctions are necessary, 
therefore imparting of such knowledge is not 
within the scope of the Vedas. But that a 
particular sacrifice may lead to a particular 
result by producing sensible effects cannot 
be ` known by perception or any other 
method of secular knowledge. Such knowledge 


is therefore the proper sphere of the Vedas. 


Medhatithi ‘endg his passage by saying that 


-he shall indigfte later on مه‎ in Vyavahara 


Smriti when #the source: is experience and 
reason, f.e,, not the Vedas (saat armata 
SIO up Tig eg 8۹177 ۳۹۹1 ( That 
the Vyavahara portion, of the Smriti is not 
based on Vedic injunction but on secular 
experience and expediency and therefore 
accepted by the society, is common ground 
amongst all writers of the Dharmashastras, 
Thus Vir&mitrodaya, a well known 17th century 


1 erat TEE همو ممم‎ at) PSF cəmi? afin یې‎ seals ant fate afinn BA | 
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work, writes that all Nibandha writers are 
agreed that the VyavahRra Smfitis moftly 
relate to what is accepted rule amongst pebple 
(aaa mefa ۱۹٧9۹۱5۹۱5 şər 
55 575811۹ 1— Viramitrodaya—Jibananda 
p. 534). Inheritance is a section or prakarana 
of the Vyvahara parteof the Smritis named 
in the Mitakshara Dayavivhage Prakaranam. 


` It follows that the rules of Hindu Inheritance 


are not derived from the Vedic injunctions 
but are based on experience and regson and 
accepted by society. It is no part of what 


. is called Hindu religion in the Christian sense 


of religion. 

But to prove secular or non-religious 
character of Hindu Law of Inheritance it is 
not necessary to rely on this inference only. 
The Nibandha writers have expressly said so 
when dealing with the section of Inheritance 
in the Vyawahara part of the Smritis. Most 
of you must be familiar with the famous text 


of Yajhavalkya which lays down the successive ` 


heirs of a man dying without son beginning 
with fors etc. Vijnaneswara in the 
Mitakshara says that though this text occurs 


owing to relationship with the deceased only. 
Again in commenting on Yajnavalkya’s well. 
known text on the law of self-acquisition by 
.& member of the joint family beginning with 
Penha (Yajnavalkya, 18-119), the 
Mitakshara writes that in this seotion' the 
texts are mostly recitals of rules current and 
accepted in society ( cate و‎ iret at A 


afar. ? [304 i Setlur, p. 636 ). 
I have told you what the writers on Hindu 


Dharmashastras think of the Hindu positive 
law including the Law of Inheritance. In 
their view that Law is not religious or Vedio 
in origin but is derived from experience and 
reason and accepted by society on that basis. 
What is based on social acceptance as the 
result of social experience must change if 
the social circumstances and environment have 
undergone a compelling change. 

I do not know whether many of you are 
orthodox enough to prefer Maine to the Mitak- 
shara in support of your preconceived notion. 
What I ask of you is to judge the proposed 
codification of the Hingu Law of Inheritance 
on its own merits, $.e., from the point of view 


in a Smriti it is not to be taken that it is a* of the present condition of the Hindu society 


Vedic injunction but that the Smriti recites 
what has been accepted by “the. society for 
the purpose of removing doubt and confusion 
as there are many claimants to, Inheritance 


rant fors 7 
fr: FARS} (Setlur, p. ) 


and whether the proposed changes are neces- 
sitated by that condition. Do not raise the 
ery of religion in danger with which we àre 
so familiar in our oountry. 
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— ` EMERGENGY LEGISLATION 
N. C. OHATTERJER, M.A., B.L., P.R.S., BARRISTHR-AT-LAvv. 


Emergeney Legislgtion, as e in to the Parliament or tlie Legislature and utilises 
this country has created a, real emergency. ' Parliamentary forms and legislative authority 


Under Sec. 72 of Schedule IX of the Govern- 
ment of India Act, 1935, the Governor-General 
has been given the power is cases of emergerioy 


for encroaching upon individual liberty ‘and 


civil rights. 
It is the duty of all lawyers and all citizens 


to make and promulgate ordinances for the to remember that eternal vigilance is the price 
peace and good government of British India 7 of liberty. Both Legislators and members of 
or any part thereof. The Judicial Committee the public should be vigilant to remove all 
had laid down in Bhagat Singh’s case that» clauses in Bills which if enacted will have the 


the Governor-General is the, sole judge as 
to whether a state of emergency exists. He 
is not bound to give any Treason for promulgat- 
ing any ordinance. The power ‘given by Seo, 
72 is an absolute power and the courts of 
Law are debarred from going into the questions 
(a) as to whether in fact an emergenoy exists, 
* (b) as to whether theeemergency justified the 
provisions of the ordinance made by the 
Governor-General. ' While arguing the case of 


,Shibnath Banerjee in the Contempt proceedings . 


against Mr. Blair and Mr. Porter, I pointed 
out to the Chief Justice and the other Judges 
forming the Special Bench that Rule of Law 
in this country "is being -progressively ousted 
by Executive Legislation. . Lord Hewart, Lord 
Chief Justice of England, rightly pointed out 
that the independence of the Judiciary is being 
impaired by the modern method of attaok by 
the Executive. In one sense, it is more sinister 
and more subtle than the attack by the Exe- 
cutive or the Crown in the days of Tudor tyranny 
or Stuart despotism, In those mediaeval days 
the Executive made direct and open attacks 
both on the Parliament and the King’s Courts: 
. In modern times Executive interference is 


more mischievous because it pays lip homage , 


effect of placing executive action beyond the 
-peach of the law. As Lord Hewart has pointed 
out, it is necessary to be astute to preserve 
judicial independence against apy assault, 
however insidious. The worst type of this 
insidious kind of assault is to be found in the 
Defence of India Act and the rules enacted 
thereunder. 

Rule 26 of the Defence of India Rules is 
*the Prince among Lawless Laws. Under Rule 
26 Mahatma Gandhi and thousands of our 
countrymen were detained without trial. This 
Rule has been enacted under Seo. 2 of D.I. 
Act. That Section authorises the Central 
Government to gmake Rules for securing the 
Defence of afin India, for public “safety, 
the mainte: of public order, the efficient 
prosecution of the war and the maintenance 
of supplies ande services essential to the life 
of the community. Uwder Sec. 2 (4) and 
under Sec. 2 (5) both the Central Government 
and the Provincial Governments can delegate 
any power or duty to any subordinate officer. 
"Wide powers of delegation have been made.. 
The result is that both individual libgty and 
rights of property are ab the mercy of sub- 
ordinate officers of the Government, 


In Keshab Talpade’s soase, the Fedezal 
Court held that Rule 26 as originally framed 
was ultra vires, and ordered the release of the 
detenu. To checkmate that decision Rule 26 
was amended and the detenu was not re- 
leased. That amendmaent was questioned and 
the Calcutta High Court ordered the release 
of a number of detenus. They were in fact 
agaih arrested under Regulation III of 1818. 
Federal Court has now decided that the Court 
cannot investigate the sufficiency of the material 
or the reasonableness of the grounds upon 
which the Governor has been satisfied. 
will be amazed to know that we put in an 
affidavit affirmed by Dr. N. Sanyal, M.L.A. 
before the Special Bench trying Sibnath 
. Banerjee'a case and we established that orders 
for detention were being passed by the Bengal 
Government under ‘Rule 26 merely as a 
matter of routine. On the recommendation 
of the police, the Calcutta High Court held that 
such orders of Government of Bengal were 
illegal and that judgment has been upheld by 
the Federal Court. The greatest difficulties 
are oreated by extraordinary provisions like 


Bec. 16 of  D.LA. That Settion enacts 
that no order made in exercies of any 
power conferred- by or under the D.I. 
Act shall be called in question in any 
court. In the Howrah Municipality case 

argued that 


the learned 7:7: 
the court- has no furisdiotion) to pronounce 
upon the validity of an order passed by the 
“Governor of Bengal under Rule 51F of D.I. 
Act superseding the* Hovrah Municipality. 
Appearing on behalf of the Commissioners I 
had the privilege to submit that, that Section 
applied-only to orders made in exercise of 
-power and not to those made in abuse of the 
pover. , The learned Judges (C. J. Ameer Ali 
and Mr. Justice Das) have held that, that 
section afforded no protection in ease of lira 
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vires order or an order passed mala-fide by 
the Executive for a, collateral purpose. 


d appeal to you all to do, your best for the 
restoration of the Rule of Law this country. 


There is practically a black-out of civil liberty 
in this" country. Under Ordinance Il of 1942 
the Executive was giver, the. power to set up 
special courts and they were authorised to, 


determine that any particular citizen would, 


be tried by the special court and not by the 
ordinary courts, While arguing the Ordinànce 
2 appeal from Bengal before the Federal Court I 
pointed qut to the learned Judges that pending 
the ultimate defision of the Federal Court a 
number of persons sentenced to death were 


waiting for execption and one had been already - 


hanged. Chief Justice Varadacharier said that, 
that man who had been hanged was the luckiest 


ofall. To-go through the suspense of a possible” 


execution for months together is possibly a 
greater torture. 

The latest judgment of the Privy Council 
delivered by Lord Simon reversing the judg- 
ment of the Federal Court and: the Calcutta 
High Court (delivered by the C. J. and Mr. 
Justice Mitter and Mr. Justice Sen) has given 


a rude shock and is likely to impair the con-' 


fidence of the people in the efficiency of the 
Judicial Committee. I wish Lord Simon had 
known how the trial was conduoted by the 
Special Court at Chanda wlfere the unfortuate 
accused in the Chimur case were practically 
kept in a cage, hundreds of feet away outside 
the Court building where the trial was going 
on. That judgment of Lord Simon has set a 
seal of approval to delegated legislation of the 
worst possible kind. 


/ 
It is the duty of all who are connected with 
law to push back the frontiers of Executive 
tyranny and to extend the, bounds of civil 


fı 


liberty. I can assuré you that these ordinances - 


INTERNATIONAL LAW AND THE WORLD WAR 


and hasty pieces of Executive, legislation are 
drafted in a most unsatisfactory manner and if 
you make honest and assiduous endeavour, 
you can find many a loophole for attaqking 
this public enemy. India’s constitution is . 
bound to undergo a radical revolution and you 
Should not blindly follow English precedents 
and shut out light fom other progressive and 
democratio nations in the world. A constitu- 
tion should not be interpreted as a charter- 
party. A great Judge said that you should 
take into account the nature and seope of "the 
Constitution Aot that you are interpreting and 
. that you should remember that it is a consti- 
tution, a mechanism ünder which laws are to be 


“ 
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made and not a mere Act which declares what 
tHe law i$ to be* When India attains her 


~fréedom and evolves her own independent 


constitution it will be a political compact of 
the people of India and it should not be inter- 
preted on narrow and technical principles. The 
bureaucrat may feel that the Sovereignty of 
Parliament or the Rule of law are inconvenient 
obstacles which hamper his beneficient work 
but it would be the duty of you as the cons- 
titutionenaker of Free India to uphold the 
Rule of Law and to see that the Bureaucrat 
does” not clothe himself with despotic power 
under Parliamentary authority and ride rough- 
shod over individual liberty. 
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INTERNATIONAL LAW AND THE WORLD WAR 


PROF. "BENOYENDRA NATH BANERJEE, M.A. 


Speaking on the abeve subject Mr. Benoyen- 
dranath Banerjee of the Department of Econo- 
mies and Politics, Post-Graduate Department, ' 

referred to Professor Hall's diotum that “ there 
can be very little doubt that if the next war is 
unsorupulously waged, it also will be followed 
by a reaction towards increased stringency of 
law,” and stated that in the battlefields and 
neutral zones thé present war has again given 
support to Kant’s conception of war as “a 
cessation of juridical relations between the 
states involved.” 

The speaker instanced the scientific dis- 
coveries and new methods of warfare which had 
made some of the rules of international law 
absolute, and observed that new conception in 

. the sphere of neutrality and war has appeared 

calling for a radical change of text-book aphor- 

isms, e.g., the U, S. Neutrality Acts, Just at 
9 


present, with information reaching us only 
from one side, it was not always possible to 
assess the enormity of crimes against inter- 
“national law, but large changes‘in the code of 
neutrality have already taken place. 

More than in the last war this war has been 
given an appearance of a contest between 
POOR ideolJgies. The medieval conception 
of a ‘ just warf’ has again come to the surface, 
and neutral conduct has been thereby affected. 
In fact the laws of neutrality have been des- 
cribed as “ a fumé to, be played between the 
neutral and the ‘bellig@rent, usually without 
an umpire and with very few rules ”—and in 
the present war partisans and guerillas, air- 


. borne troops and mails, ticklish problems of 


insurgency and recognition, pacts affecting :مه‎ 
belligerent relations adversely havee created 
fresh eonundrums for the academic. student, 


10 


Many of the actions ‘ colourable ” án" the eyes 
of law are being welcomed because they support 
our views of ‘ Just’ -cause on the war. 


Sooro-Economic CHANGES 


Mr. Banerjee thought that more important 
than this maze of facts and controversies were 
the possibilities of & new world organization 
&ble to maintain a rule of law in inter-statal 
affairs and of a new system of economicgelation- 
Ship able to maintain the basic securities of 
civilised existence tg humanity. 

The speaker added : ‘‘ A new vista in inter- 
national law and inter-statal relationship may 
open up as a result of this war, if democratic 
forces can usher in vast changes in the socio- 
economic sphere on a world-wide scale. Other- 
wise jurists’ notes and plans for world or- 
ganisations aan neither buttress internationalism 
nor international law. We can no longer ignore 
the truth in the contention that ‘ not jurists 
but economics and politics determine legal 
and extra-legal developments ’; and if sensible 
men continue to play toy with schemes without 
going to the roots they do so at their own 
perik” 


THB UNITED NATIONS 


After outlining the scheme of-the United 
Nations elaborated at the barton Oaks 
Conference, the speaker pointed) out the gaps 
inherent in it, t.e., the non-voting power issue 
had not been laid down, the big four or five 
were still to dominate the show, the influence 
of publie opinion on Such a body would be 
doubly-indireot as Governments would nominate 
` the members, and the social and economic 


problems were left to the care of a vague. 


advisory auxiliary. Comparing the objectives 
of the *lefunot League of Nations with the 
objeotives laid down for the United Nations &t 
Dumbarton Oaks, thé speaker contended that 
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the latter relegated to the background the 
subjects of codification of international law and 
arbitration. iu 

What was particularly steeg was that 
inspite of definite official evidence as to the role 
of pritate manufacturers of armanents in 
promoting war as a commercial proposition, the 
United Nations scheme did not endorse ‘the 
demand by leaders of thought for the abolition 
of-national military, naval and air forces, the 
interÉationalisation of civil. aviation and the 
establishment of an International Air Police. . 

Though the Security Council was expected ` 
to be quick and effective compared to the” 
politica? side of the League of Nations, the 
ability of the Council to be an instrument of 
peace was largely cancelled by the domination 
of the Big Powers, themselves—may be guided 
by reactionary forces, particularly in the 
sphere of finance-capital. A pre-requisite of د‎ 
respected world:peace-executive must be its 
credentials to be regarded as the custodian of. 
democratic forces in all aspects of life: and 
that would involve large-scale changes in the: 
internal Governments and: economic systems 
of some of the Big Powers enthroned on the 
Seeurity Council. 

The.speaker was also apprehensive that the 
Regional arrangements sancitoned in the Dum- 
barton Oaks proposals would make the control 
of the United Nations ineffective and the 
Regional administrations might create “ spheres 
of influence’ detrimental to the maintenance 
of an equilibrium of forces. : : 


Law AND SOCTAL EYOLUTION “ 


Concluding Mr. Banerjee made an appeal 
to young students of law to approach legal ” 
problems in thé background of the new social 
conscience. that was permeating the modern 
world. He observed :—“ Not the shibboleths 
Vd the taboos of hide-bound legalism, but the 
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z ə, hüma sympathies and ogalatarian 


` - aspirations of the -modern man must colbur. 
our approach to national and international 
problems, Nopgmerely the concept of national 


sovereignty, but also that of-national capitalism 
belonged - to an ‘antiquated order and inter- 
nationalism awaited a re-birth under new 


auspices. This ‘word war was expected to. 
release many forces—both for good amd evil * 
end it was up to leaders of thought to-guide 


-and . coprdinate action towards revolution 


and to withstand "teaction in all forms. The 
habpy consummation of a new international 
order—a democratic, egalatarian, secure system 
of relations between men and peoples—would 
be the basis of an orderly regime in world 
affairs. ` To all of us who look forward to that 
optimistically, the world war brings that 
message and challenge—the stabilisation of the 


“conditions of an orderly international system. 


- THE MOCKERY OF PROVINGIAL AUTONOMY 
S: P. MITRA, M.A, (Caras. BARRISTER-AT-LAW 


Mr. Chairman, “Principal Benere; Ladies 


and Gentlemen, I deem it a very great honour 
and privilege to. be called upon to address this | 
Conference this. evening. It has been announ- 


_- ced that the Conference will; be addressed by... 


prominent personalities of the legal profession. ` 
Coming as I do, from a very remote corner. 
` of the Calcutta Bar I feel it rather embarassing ٠ 
to be here this evening as one of the speakers. 
Besides, when Mr. Ben asked me to speak on 
.the Mockery of ‘Provincial Autonomy I was 
naturally. reluotamt, and -I told him that. a 
subject like “this. should? have been - chosen - 
for a political and not a legal conference, 
because to approach it from what is known 
. مه‎ stridtly legal point of view "would in my 

' opinion be a mookery in itself. You will, 


therefore, forgive me if I am delivering a. 
- destitute and illiterate. 


political speech to a, legal conference. 

I& is not my intention Mr. Chairman, to 
deal with the various stageseof India's Cons. 
titutional development conceded by our rulers 
owing to pressure of Indian public opinion and 
- vast changes in the international sphere. Nor 


is it. possible to discuss the mockery of Pro- 
-vincial Autonomy in all its v&ried aspects 
within the time at my disposal. I shall there- 
fore, confine myself only to-a, few remarks. 
“Mr. Chairman, in any democratic system 
‘an autonomous unit or an &utonomous province 
. must have as one of its essential characteristics 
a, legislature and a council of ministers demo- 
*oratically elected by the majority of the people. 
- In this: ‘sense the Provincial legislative assem- 
„blies, as at present constituted in India are 
not democratic assemblies. They cannot claim 
- to voice the öpinion of the majority of the 
7 peoples of the provinces concerned. The entire 
franchise has been based on property and 
educational qualifications excluding thereby the 
bulk of the fopulatign which after about 180 
years. of British İmŞərialist exploitation is 
In other words, the 
Provineial Legislative Assemblies are based 
on an electorate of about 30.1 million voters 
or 1194 of the population of British India 
compared with 67% of the poptfation مته‎ 
franchised in Britain. That clearly invalidates 


i2 
the analogy between these legislafures qnd 
truly democratio assemblies. 5 


Secondly, the legislature and the council of 
ministers of an autonomous unit must enjoy 
substantial political and administrative power. 
We find that the Provingial Legislative Assembl- 
ies of Indis have no jurisdiction whatever over 
that portion of the Budget which covers the 
debt services and the salaries of the Governors 
and other officials, nor can the ministers bring 
before the assembly any bills for taxation 
or loans without the Governor's consent. The 
limitations on the “powers of the Legislature 
do not end here. The British Governors 
appointed by His Majesty the King have been 
armed by Seca. 50, 88, 89, 90 and 52 of the” 
Government of İndia Act, 1935, with overriding 
discretionary powers, superior legislative powers 
and special responsibilities for the maintenance 
of Law and Order, which make them as agents 
of the British Government, the virtual dictators 
of the provinces concerned. These governors 
are not elected by the people: they are not 
responsible to the people: they are responsible 
to the Governor-General and the British, 
Parliament over whom the people of India have 
no control If any minister acts on lines 
inconsistent with the discharge of the Gover- 
nor's special responsibilities under Sec. 52, the- 
Governor can “ assume to himself all ‘such 
powers as he judges requisite to retrieve the 
situation.” He can alter or rejdet laws passed 
by the legislature, he can dismiss the ministers, 
dissolve the assemblies, and, assume under 
Sec. 93 the supreme* responsibility for the 
Governancé of a province, which is in force in 
many of the provinces today, resulting in a 
serious constitutional deadlock. It is true 
that in democratic countries Heads of States 
do enjoy a veto power. But, by eönvention, 
such powers are used by, them with great 
caution, on rare occasions and in exceptional 
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circumstances. In India however, the picture 
_is different. In course of the last few years 

the British Governors have used these powers 
' vefy frequently, on some ple®*esaather, whether 

there was any justification for it or not. 

I am not-denying that when the Congress 
ministries were in office the British Government 
followed more or less # policy of non-inter- 
vention, But that policy was pursued, because 
faced with the second Imperialist world war, 
they* were extremely anxious to. impose the 
Federal Scheme of the present constitution on 
us at the earliest possible moment. Fortunately 
for our nation that moment did not arrive. 

As to the true significance of these over- 
riding powers might I refer you to a broadcast 
on the Government of India Bill on the 6th 
February, 1935 by one of the framers of the 
constitution, Mr. Stanley Baldwin, at present 
the Earl of Baldwin. He said, “ Our Viceroys 
&nd our Governors in India and under them 

‘the Services that will be recruited by the 
Secretary of State and safeguarded by Parlia- 
ment will have the dfty and the means to 
ensure....that political power is exercised by , 
Indian ministers and legislatures for the pur- 
poses that we intend.” This speech of that 
great Conservative. leader followed another 
speech of his, on the 4th December, 1934, to 
the Central Council of the, National Union of 
Conservative and Unionist Associations, where 
he said, “It is my considered: judgment in 
all the changes and chances of this wide world 
to-day that you have a good chance of keeping 
the whole of that Sub-Continent of India in 
the empire for ever." . 


Please compare it with a speech to the 
Indian Empire Society on the 11th December, 
1930 of Mr. Wisston Churchill who vas agitating 
against the present constitution. He said, 
“ The British nation has no intention whatever 
of relinquishing effeotual control of Indian 
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life and progress. We have no intention, qi” Of his resigaation. ‘He was asked to sign it 
casting -away that most truly bright and whiah he did, on the.ground that the Governor 
‘precious jewel in the Crown of the King, whioh . was anxious to form a new ministry, supported 
more than alleeother dominions and depen- "by. all the political parties in Bengal. Later 
dencies constitutes the glory and strength on, it ‘was discovered that. Fazlul Huq had to 
of the British Empiré.” He sounded the” same go, becausé he did not agree with the notorious 
note last year at the recéption af the Lord , Föod Denial policy of Sir John Herbert and 
Mayor of London, where he said, “ I have, not the heinous atrocities of Midnapore and other 
béconie His Majesty's. First Minister to preside places. On this point, I ani confident of support 
over the. liquidation of the. "British Empire | from Prinçipal Banerjee who was member of 
..what we have, we hold. 7 >> AT that Cabinét. 

“This we see that’ the theory of so-called ‘Perhaps the most brilliant exposition of the 
executive independence has been ingeniously _ aotual working of Provincial “Autonomy was the 
introduced not tò protect .anye inherent cons- statement of Dr. Syamaprasad Mookerjee to 
titutional right ‘or ‘principle, not in the ifiterest the Bengal "Legislative Assombly on the 12th 
of the Indian people | but in the interest of the February, 1943 immediately after his resignation 
British Governnient’and for purposes intended from the Ministry. He said, “ Let me... .refer 
by the British Government, so that there may tö the fundamental features of the constitution 
be (“ a good chanée of keeping the whole of that governs the administration of the Province. 
that ind Continent’ of India in the Empire’ Indian Ministers are trotted out as Mr. Amery's 
for ever.’ mə showboys when foreign public opinion is to be 

The way thése overriding powers have been soothed as regards the grand appearance of 
used by British Govenrorg since the inauguration provincial ‘autonomy in India. The world is 
“of Provincial Autonomy is really amazing. One reminded that the destinies of millions of Indians 
of its glaring instancés was the removal of aze in the hands of Indian ministers responsible 
late Mr. ‘Allah Bux from the premiership of toe, the législature. The true fact, however, is 
Sind. Mr. Allah Bux enjoyed the confidence. ‘that while ministers have large responsibilities 
of the legislature but ceased to' command the ' and have to justify the conduct and adminis- 
confidence of the Governor within the meaning ` trative acts ‘of themselves and of irresponsiblə 
of Bec. 51 of the Government of India Act. bureaucrats before the legislature ‘and the 
He protested against the inhuman repression publio, they have very little of real power which 
of August, 1942 and renounced his government lies vested in &he autocratic hands of the 
titles. Having . thus incurréd the displeasure Governor of the Province concerned........ 
of the Governor, hə could no longer remain Apart from impogtant sections of the Govern- 
the Premier of Sind, irrespective ‘of whether ment of India Act whiclf gntitle the Governor 
he bad the support of the legislature. to act in his disoretion or in the exercise of 

Another instance of the use of these over- his individual judgment, Seo. 52 ‘clothes him 
riding powers.was the dismissal of the Bengal with special responsiblities which can be 
Premier Mr. Fazlul Hug. Mr. Muq went to utilised by a reactionary Governor, acting in 


the Government House :, he saw letter lying 
on. the Governor's table. written for and on his 


` behalf by-the Governor himself—it was a, letter - 


close assocf&tion with his chosen officgrs, in 
a manner highly detrimental to the interest 


of the people. And if I may pause here for 
9 » ə 


8 moment me ask what, — is there 
that an Indian province will get د‎ Goveynor 
who has, the capacity, the integrity and the 
willingness to ‘act T the constitutional head, 
and not as an arbitrary dictator the answer is 
that the guarantee is nil. HI.ask again what- 
proteotion the: people. "of an "Indian province © 
have to save themselves from the clutchés of.a 
Governor. and his “happy family of selected 
Civil Bervante, the answer is that the protection 


.is nil It is common knowledge thaf a Gover-- 
.: nor of an Indian province is selected not always 


on the ground of foerit or breadth of outlook 
but very often for personal considerations and 
“ political “patronage. This „a man who: "by 
reason of his: administrative and personal 
. qualities may not even be competent.to become, 
. & heád-olerk in Clive Street or who-by reason 
of his capacity for: carrying- on intrigues and 
setting one » against the other may at best adorn. 
8 modest. ‘chair in Elysium Row finds himself 
raised to the gaudy heights of Governorship of 
an Indian province. 
publio criticisms, forgetful of his own obvious’ 
` limitations, he is encouraged to do acts behind © 
the scene which render him positively, dangérons 
to- the peace and fna quy of the provare 
under his charge." ` 
Rightly, Mr. Chairman, did Mahatma Gandhi 
observe in August, 1938, “ Dembcratio Britain 
has set up-an ingenious system in India, which 
when you look at it in its nakedness is nothing 
but a highly organised military control. It 
is not less so under the present. Government 
of India Act. -The ministers are mere puppets 
80 far as real controf is concerned: ‘The cóllec- 
tors and police may at a, meré command- from’ 
the Governor unseat the ministers, arrest them 


. and put them in æ lock-up. Hence it is that- 


Shielded as he is from : 


years of” discussion, 


I have e that the E has entered ` 
upon: office not to work the Act in the manner . 
expected by the framers, but in a "manner 80 
° as “to hasten- the day of sakatityting it- by a 5 
genuine Aot of India’s own making." -.. -“ 
-I éherefore submit, “Mr. Chairman, that 
Provincial Autonomy. as ` envisaged by the . 
Government. of India. Adt of 1935. is. & 00108881 


. mockery... “Last year when this province “was | 


ravaged. by a most dreadful famine, time and” 


‘again Mr. Leopold Amery told -the ‘House of. 


Commons” and: the . British .people “that the”. 
autonomous Indian _ provincial Government `of- 
Bengal was responsible for that disaster. - For-. 
tunately: we had “once thə honour of challenging, . 
him on this point while he was addressing his ~ 
own Constituents at- Birminghain and of asking 
him the follwing- questions to which che could 


-not reply. . We asked him :..where "was | your’ 


autonomy when India was declared i 8 belligerent 
without the consent of. her people f Where 
was your autonomy when inspite of repeated: 
demands. of, various. provincial legislatures you 
consistently refused t® declare-your war aimi 
with regard to ‘India and other Colonies’? 


“Where”. was your. autonomy when immediately 
^. after the declaration - of war your -Viceroy 
- arıned : himself with emergency powers’ and: 


promulgated ordinances seriously ` hampering 
even the: day-to- day administration in the 
provinces f ? if therefore, Mr.. ; Chairman, it is- 
‘autonomy for any one, it” is 88 always auto- 
nomy for our rulers and not ourselves. 'After 
scores of memoranda; 
dozens of commissions, -and hundreds of. reports 
the Government of India Aot like the Cripps 
proposals, was devised to. strengthen and 


` consolidate the | Imperialist poner on 
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SOME-REFLECTIONS ON THE E DOCTRINE OF REPUG- 
.NANCY”AND THE GOVERNMENT OF INDIA ACT, 
an 1 — 1935... 
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Tho Mibi on ana I igs pu called. 


upon to address -you ‘tonight bristles with 
difficulties. Inspite of thé. -best~ attempts of 


itsiframers, the Government of India Act 1935 EL 
raises problems which are. öxfremely : difücult : 
of solution and which -will continue” to test | 
the constructive wisdom and ingenuity -of our - 


judges and jurists so es مه‎ the “ə. remains 
on the Statute, Book. . 
Considerations of ks diotate thet “the . 
present ‘discourse on this. very important topic - 
should be - ¬ severely: limited: .Tt will not be . 
: possible for me to: ` dwell on or. ‘indeed even to 
#touch.on the many and yarious question’ which’ 
.daily arise in this: branch’ of interpretation 
of the Constitution. Act. -For the -question of 
.repognancy; it „need hardly be strossed, i$ a, 
vital- question of construction “of the Govern- 
ment of India Act, 1935. 


It is necessary atb: the outset to be quite clear . 
as to the exact meaning ‘of the expression. 


repugnanoy. The ordinary dictionary ing 


of the word: ə inconsistent wi -or “ oon- 
trary to.” um Things are contrary: to each other 
when they cannot. stand together. When two 


authorities are empowered to make laws in 
the same sphere - and laws made by the one 
conflict with the law made „by. the -other then 
such laws are. said to be ‘repugnant: to each 
other. As has been tersely put By Higgins J. 
in CLYDE. Esaramnivo—ve— CoBURN i : 


187 Com. L. R. 466. 


one legislàture says “ do” 


s Whare two legislatures operate over the 
. Same territory, and come into collision it is 
necessary ` that one ‘should prevail, but the 
necessity is confined to actual collision as when 
and the other says 
* don’t.” 
` „Conversely, no question ‘of repugnancy arises 
. when two authorities legitimately. exercise 
distinct powers given to them by their cons- 
titution, as for example there can bemo question 
- of repugnancy between the-exercise of common- 
, wealth’s əə ‘of taxation on “leasehold 
“interests ” . and State’s power to regulate 

“ control of public lands "; or coming nearer 
home, between a Federal Law exclusively 
felating tö Lişt I matters and a Provincial Law 


efclusively relating to List II matters. 


In order to correctly appraise the scope of 


-the doctrine of repugnanoy in the matter of the - 


construction. of the Government of India, Act, 
1035, it-is necessary to analyse certain of the 
sections of that Aot notably Sections 100 and 


57. 


“It would be worthwhile to note in passing 


` another and a elosely co-related' principle viz., 


the principle of UrTRA-Vggms. Etymologically 
the expression is applicable only to acts done 
in excess of legal powers of the doer as dis- 
tinguished from want of jurisdiction and ” 
illegality. The doctrine presumes that thes 
=: power to do a » particalsr act is there hat that 


s 
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such power is subject to jimitatiqn? and that 
&ny exercise of the power in excess of those 
limitations is bad to the extent of such exoess. 

The doctrine of ULTRA-VIRES originally 
grew out of the law of Corporations, but it 
has always had a very wide application to 
matters relating to definition of powers of 
statutory bodies ineludmg legislatures created 
by staturtes. 

The case of Ashbury Railway Carriage and 
Iron Co. v Rich. in substance decided that when 
there is an Act of Parliament creating a, Cor- 
poration for a parficular purpos6 and giving it 
powers for that particular purpose, what it 
does not expressly or impliedly authorize, is 
to be taken to be prohibited. : 

This dootrine has been frequently applied 
by the Courts in interpreting statutes creating 
legislative bodies. A. Federal oonstitution pro- 
viding for ‘definite allocation of powers to the 
Legislatures respectively of the Federation and 
the component units provides a special field 
for the peculiar operation of this doctrine. 
Whatever is not expressly or impliedly per- 
mitted by the constuting instrument, is pro- 
hibited, not by any express prohibition of the 
legislatures but by the application of the 
doctrine of ulira-vires. 

Let me now turn to certain Sections of the 
Government of India Act, 1935" and examine 
in what way and to what extent the doctrine 
of repugnanoy NERO. us a, gecond basis of 
construction. 

Section 100 reads thus : )1( Notwithstanding 
anything in the twe next succeeding sub- 
sections, the Federal Legislature has, and a 
Provincial Legislature bas not, power to make 
laws with. respect to any of the matters enu- 
merated in List 1 in the Seventh Schedule to 
this Act (hereinafter called the “ Federal 
Legislativo List. ”) 
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(2) Notwithstanding anything in the next 
succeeding subsection the Federal Legislature, 
and, subject to the preceding sub-section, a 


° Provincial Legislature also ave power to 


make laws with respect to any of the matters 
enumerated in List للا‎ in the said Schedule 
(hereinafter called the ““ Concurrent .. 
lative List ”). s " 

(3) Subject to the two preceding sub- 
sections, the Provincial Legislature has, and the 
Federal Legislature has not, power to make 
laws for a Province or any part thereof with 
respeot to any of the matters enumerated in 
List II in the gaid Schedule (hereinafter called : 

e “ Provincial Legislative List ”). 

(4) The Federal Legislature has power to 
make laws: with respect to matters enumerated 
in the Provincial Legislative List except for a 
Province or any part thereof. 

By Sec. .100 (1) the Federal Legislature is 
given the exclusive power of legislating with 
respect to the subjects mentioned in List I or 
the Federal Legislative List, notwithstanding 
anything in the twe next goceceding aub-* 
sections. 

By Sec. 100 (2) it is in effect provided that :— 

(a) Notwithstanding the exclusive power of 
the Provincial Legislature to legislate on List IT 
matters, the Federal Legislature.has power to 
make laws with respect tp any of the matters 
in List III or the Conourrent Legislative List. 

(b) Subject to the exclusive power of the 
Federal Legislature to legislate '' with respeot 
to” List I matters the Provincial Legislature 
has power to make laws with respect to any 
of the matters in List III. 

By Sec. 100 (3) it is provided that, subject 
to the provisions of Sec. 100(1) and 100(2) the 
Provincial Legislature has exclusive power to 
legislate “ with respect to” matters in List 
II or the Provincial Legislative List, í 


It will be səd. seen that i in its careful ade 
detailed distribution of Legislative: Powers 
enumerated in the three lists in Schedule VII, 
the Government of. India Act, 1935, differs very 
materially from the Constitution Acts of the 
Dominions. For example, let us take an 


instance from Canada, ¢g. the case of “ Taxes: 


on the Sale of Goods.” It is noticed that 
no general. power to impose indirect taxes has 
been given to the Federation nor has any. 
general power been given to the Provinces "to 
impose direct taxes.- On the other hand under 
the Government of India Act, 1935, the several 
subjects of legislation- have “been seperately 
specified in great detail and د‎ special head viz., 
“Taxes on the sale of Goods" being Entry . 
No. 48 in List 11 has been assigned to the 


Province. The subject has not been' specifically - 


«mentioned in either. the State or Provingial 
Wist of any of the Dominions. This attention- 
so details is a, somewhat unique feature of the 
Kndian Constitution. 
"ə. Inspite of these iə as mM 
she details of legislative powers. in the cons- 
itution Act of India, it would be idle to contend - 
hat no. conflict can arise. The framers of the 
Jonstitution -were obviously conscious of the 
act that the groupings of the various subject 
f legislation could "not be perfect. Hence the 
ignificance of Sec. - -100 which, as. has been. 
een, in effects provides that the Federal Légis- 
iture has “pover to make laws with respect 
“o-matters in List I “ notwithstanding anything 
1 the two next succeeding sub-section ” and 
as power to make laws with respect to matters 
i List III “ notwithstanding anything in the 
ext succeeding sub-section ” whereas a Pro- 


incial Legislature also has power 5 make laws i 


dth regard.to matters in List II ^ subject to 
he first sub-seotion " and has power.to make ' 
«ws with regard to matters in List III “ subject 


o the two preceeding sub-section,” 
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It flows *therofofs that when overlapping 
betvrden legislative measures becomes unavoid- 
able ‘provisions of Seo. 100 operate and that 
in the event of an inevitable conflict between 
the powers of the Federal and the Provincial 
Legislatures, the former would prevail in respect 
of List I and III subjects. 


Section 100 in effect provides for the applica- 
tion of the. doctrine of ultra-vires defining the 
legislative * competency -respectively of the 


‘` Federation and the Provinces. 


It is worthwhile remembering however as 
Sulaiman J. has observed that although on a 
strict construction of Sec. 100 it would neces- 
sarily follow that from all matters in List II 


which are exclusively -assigned to Provincial" 


Legislatures all portions which fall in List I 
or List 111 must be excluded, yet the rigour 
of this strict interpretation has been relaxed 


‘by the use of the words “ with respect to" 


which only “signify “ Pith and substance " 
and do not forbit a mere incidental encroach- 
ment on a-forbidden sphere. But even if such 
an’ incidental encroachment may be ordinarily 
perthissible the field may not be clear. It 
may be already occupied by the Central Legis- 
lature. There may be competency and yet 
repugnanoy also. 

The question now arises how is this repug- 
nanoy to be resowed? Does the Constitution 
Aot oontemplate this repugnancy and provide 


for its solution? , 


This leads us to & consiMeration of Section 
107 of the Government of India Act, 1935 which 
reads thur: a 


me (1) if any provision of a Pro-‏ نه 
vincial Law İs repugnant to any provisign of‏ 
a Federal Law which the Federal Legislature‏ 


` is competent to enact or to any provision of an 
ə .. 


- 
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. 
existing Indian Law with"respect to one of the 
matters enumerated in the Concurrent موم‎ 
lative List, then, subject to the provisions که‎ 


this section, the Federal law, whether passed. 


before or after the Provincial Law, or, as the 
cage may be, the eXisting Indian law, shall 
prevail and the Provincial law shall, to the 
extent of the repugnaney, be void. 

(2) Where a, Provincial Law with respeot to 
one of the matters enumerated in” the Con- 
current Legislative List contains any provision 
‘repugnant to the provisions of an earlier Federal 
Law or an exitsing Indian Law with repect 
to that matter, then, if the Provincial Law, 
having -been reserved for the consideration of 
the Governor-General or for the signification 
of His Majesty’s pleasure has received the 
assent of, the Governor-General or of His 
Majesty, the Provincial law shall in that Pro- 
vince prevail, but nevertheless the Federal 
| Legislature may at any time enact further 
legislation with respect to the same matter. 


Provided thdt no Bill or amendment for 
making any provision repugnant to any Pre- 
vincial Law, which, having been so reserved, 
has receivéd the assent of the Governor-General 
or of His Majesty, shall be introduced or moved 
in either Chamber of the Federal Legislature 
without the previous sanction of the Governor- 
General in his discretion. 

(3) H any provision of & law of a Federated 
State is repugnant to & Federal Law, which 
extends to that State, the Federal Law, whether 
passed before or affer the law of the State, 
shall prevail and the law of the State shall, 
to the extent of the repugnanoy, be void. 

It will be readily seen that the repugnanoy 
contemplated by subsection (1) af Sec. 107, 
is one between Federal and Provincial Legis- 
lation concerning matters in List III only. 
As Iqbal Ahmad J, observed i in Atiqua Begum‘ R 


case in the Allahabad High Court, Section 
107 (1) has no application to cases of repugnancy 
dwe to overlapping found between the Pro- 

vincial list on the one hand and the Federal ` 
and the Concurrent Lists on the other. If 
such an overlapping is found in any particular 
case, the Provincial Legislation will be ultra: 
vires because of the non-obstane clause in 
sub-section (1) of Sec. 100 read with the opening 
words in Sub-seotions (2) and (3) of Sec. 100. 
In such cases the Provincial legislation will fail 
not because of repugnancy to Federal Law 
but in consequence of being repugnant to the 
Constitution itself. In other words should 
there be any repugnancy between Federal and 
Provincial*Laws with respect to matters in thé 
Concurrent List, the solution is to be found 
not in the provision of Section 107 of the 
Constitution Act but in the application of the 
dootrine of ultra-vires in the light of the Pro- 


` visions of Sec. 100. 


Let us examine section 107 (1) a little moré 
closely. The expression “ Federal Lav” in” 
Sec. 107 (1) of the Constitution Act means 
law passod by the Federal Legislature or before 
the Federation comes into being by the Indian 
Legislature after the coming into foróe of the 
Constitution Act and does not refer to Indian 
Laws which existed’ prior, to the Act (See Sec. 
316 of the Government of India- Act and Sec. 
311 (2) definition of “ existing Indian Lav ”). 

It will be observed that so far as legislation. 
is concerned the Act contemplates three well 
marked and distinct periods viz. :— 

(1) The legislations passed by the Indian 
Legislatures prior to 1935 no matter 
whether they had been passed by the 
thgn Central or Provincial Legis- 
latures, collectively ^ designated 
* existing Indian Law." 

(2) Legislation by the Indian Legislature 

“ gs distinct from a, Provincial Legis. 
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lature from 1935 until the Federation 


— : comes into force; "ànd s as 
. (3) Legislation passed by the Federation 
after it; comes into force. de 


ES Section 107: (1 (1) provides for inconsisteney 


between-“ Provincial Laws and Federal Lgws ” . 


which, so long as ‘Federation does not come 
into force, means, Indign or Central laws, with 
respect to any of the matters enumerated in 
the concurrent list; that section does not at all 
refer to any “ existing Indian Law ” with 
respect to any of the matters enumerated in 
the Federal List. 

In short therefore Seo. 107 (1) provides that 
in case of repugnanoy. between Federal and 
Provincial legislation in the Concurrent field, 
the Federal, i.e. Central Legislation, and an 
existing Indian law—which in this respeot has 
been placed on the same footing as Central 
Legislation—would predominate and the Pro: 
vincial legislation shall to the extent of-the 
repugnanoy be void. .In the Concurrent Field- 
both the- Central Law and the Provincial Law 
"ean co-exist only so lore as the latter is not 
inconsistent with the former: This seems to 
be the" position -under Section - 107 > :(1) Seo. 
107 (2).does not affeot the principle underlying. 
Seo, -107 (1) but provides for a machinery 
whereby a Provincial Law containing a. pro- 
vision repugnant to the provisions of an earlier 
Federal Law’ or an existing Indian ə may 
prevail in a.partioular Provinoe. 

‘It should always be borne in mind that 
Bec. 107(1) does not mean that a Provincial 
Law must yield if it is repugnant to any existing 
Indian Law whatsoever. It will give way to 
the extent of the repugnanoy, only if it is 
repugnant to an existing Indian Law, “ with 


1 6F. L. J. At P. 106. s: 
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respect tos? one of the matters enumerated 
in the Concurrent Legislative List, unless the 
assent of the Governor- General or His Majesty 


-has been obtained in terms of Sec. 107(2). 


If on the other hand, the Provincial Law is 
“with respect to” a matter falling within 
the Provincial Legislative List and not the 
Concurrent ‘Legislative List, then it would 
prevail even against an existing Indian Law. 

According to the learned Judges of the 
Federal Oeurt the question for determination 
is whether the subject matter of the impugned 


. Act falls within the Provincial Legislative List. | 


If it does, the mere fact that it may also be 
affected by certain provisions of the Con- 
current? Legislative List, would not attract the 
provisions of Seo. 107 regarding repugnanoy.! 
In other words the Courts will consider the 
“ pith and substance of ” of the impugned Act. 

Tt is the “ pith and substance * or “ the 


. true nature and character ” of the impugned 


Act and not its form, which will be the decisive 


factor.*, In this connection it would be help- 


ful to bear in mind the-following observations 
made by their Lordships of the Judicial Com- 
mittee of the Privy Council in the well-known 
case of Reg vs. Burah?: “If what has been 
done is legislation within the - general scope 
of the affirmative words which given the power 
and if it violates no express condition or res- 
trietion by which that power is limited .... 
It is not for any Court of Justice to enquire 
further or to* enlarge constructively those 
conditions and restrictions.” 

It has also sen that Sec. 100 contemplates 
and provides for any posible overlapping bet- 
ween Central Legislation bearing on List I 
subjects and Provincial Legislation bearing on 


, 4 Attorney- General for Ontario vs Reciprocal Insurers (1924)° A.C. §28, 367. Attorney- -Gehgral for 
Canada vs Attorney-General for Ontario (1937) A. c 356, 867. z 


a 


۹ 3 App. Cas 889, 904-905; 


4 
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List 11 subjects. Section 100 doeg not say 
anything about what is to*happen Should there 


be an encroachment on an “ existing Inflian 


Law,” as distinct from Federal Law, bearing 
on List I subjects by a Provincial Legislation 
“ with respect to " List IL subjects. 

It is quite conceivable that such an en- 
croachment might exist. Take for instance, 
the Negotiable Instruments Act which is an 
existing Indian Law bearing on List I subjects, 
viz., "cheques, bills. of exchange, promissory 
notes and other like-instruments " being entry 
No. 28 in List I, and the Bengal Money Lenders’ 
Act, 1940 which is a Provincial Legislation 
“with respect to” “money lending and 
. money lenders " being Entry No. 27 of List II. 

The question is how is this difficulty to be 
resolved ? Section 107 cannot in terms be 
invoked because that seotion expressly deals 
with incon$isteney between a, Provincial Law 
on the one hand and & Federal Law or an 
“ existing Indian Law " on the other in the 
Coneurrent Field alone and has no reference 
whatsoever to any conflict that might arise 
between an ''existing Indian Law” bearing 
on List I subject and a Provincial Law “ with 
respect to ^ List II subjects. In other words, 
it does not apply to the case where there is 
& repugnancy between & Provincial Law enaoted 
after the Act came into force and' an “ existing 
Indian Law” enacted prior to the Aot but 
falling within List I., 

Beotion 100 again cannot be İnvoked because 
Section 100 is totally silent about any possible 
conflict that might arige between an “ existing 
Indian Law " bearing on List I lır and 
Provincial Law “with respect to” List II 
subjects. ` 

This problem was noticed by the Federal 


Court in Subramanian Chettiar's qasel and it 
. 


1 1940 F. O. R. 188. 
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was suggested by Sulaiman J. that the conflict 
should be resolved by an extension of the 
principle of Section 107 by analogy or by the 
application of the Canadian dootrine of the 
“ unoccupied field.” The latter expression ° 
means only this that Dominion Legislation. 
propefly enacted under Sec. 91 of the British 
North America Aot and already in the field 
musf prevail in territory common to, the 
Dominion and the Provincial Parliament. 


With the greatest respect to that very 
eminent and learned Judge there seems to be 
some difficulty in the way of resorting to that 
solution. In the- first place, there does not 
seem to be any authority for extending the 
principle in Section 107 to meet a class’ of 
cases to which the Legislature did not extend 
it, although it could so have been extended, 
if the Legislature had thought fit. Secondly. 
it is to be noted that the doctrine of “ un- 
occupied field" evolved out of judicial inter- - 
pretation of the provisions of the British North 


_ America Act which did not provide for a Con- 


current field whereas under the Government of. 
India Act 1935 we have a Concurrent fie.d with 
its own specific provisions. The question. is, is it 
permissible, in that view of the matter, to — 
import the doctrine of “ unoccupied fiel 
into considerations relating to the Government 
of India Act 1936 the bistorical, political and 
legal background of which arê entirely different 
from those of the Canadian® Constitution f 


It is submitted that the solution of the 
problem is implicit in Sec. 100 itself. Subject. 
to certain conditions and restrictions, the Pro. 
vincial Legislature has plenary power to legislate 
with respect to List II matters. Conflict with 
an ' existing Indian Law " bearing on List I 
subject has not been mentioned as one of such 
conditions or restrictions and as has been seen 


~ the impugned Statute is found to be one “ 


` The.dootrine of “ pith and substance +” 
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it is not for any. Court of Justice to enlarge 
constructively those conditions and réstrictiens. 

If. in its “ true nature and character” or 
as has been put in its “pith and substanpe.”? 
respect, to ” List II subjects then that Statute 
is good, no matter that it does at the same time 


incidentally. encroach on a- forbidden sphere. 


though it has- been applied by the Privy Council 


' as a test in dealing with Canadian cases is not 


a special doctrine exclusively applicable to the 


. Canadian Constitution. 16 is & doctrine of 


Ux 


general applieation as will appear from its appli- 


tion to Gallagher’s caset, which came from 


N orthern Ireland as in also Shannon’s Sane: 3 


This, is submitted, is a salutary “principle - 


of construction. It ‘must inevitably happen 
‘from time to time that legislation, though 
purporting to déal with a subject in one list 


“may touch also on a. subject in another list, 


and the different; provisions of the enactment 


may be” so closely intertwined’ that blind - 
; adherence to a strictly verbal interpretation 
- would result in a large number of Statutes being 


declared invalid, because the legislature enaot- 


with ` 


al. - 
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. 


- ing them may appear to have legislated in & 


. pfohibited field. ® 
*In- conclusion, it is submitted that the 
. principle of repugnancy as enunciated in Seo. 


corners of that section. In other words, it 
ought not to be extended to a case which does 
not in terms come within that section. 

It can never be too strongly emphasised 
that there is a general presumption that a 
legislature does not intend to exceed its juris- 
diction. Repugnancy must exist in fact and 
not merely be dependent gn a possibility. As 
was observed by Sulaiman J. in-Shyamakant 
Lal's case? that when the question is whether 
a Provincial legislation is repugnant to an 
“ existing Indian Law,” the onus of showing 
its repugnancy and the extent to which it is 
‘repugnant should be on the party attacking 
. its validity. There ought to be aepresumption 
‘in favour of its validity, and every effort should 
' be made to reconcile the two laws and construe 
both so as to avoid their being repugnant to 
each other, and care should be taken to see 
whether the two do not really operate in different 
* fields withoyt encroachment. 





771 1987 A.C. 863. 
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107 ought to be severely restricted to the four - 


* A LAWYER'S EBUCATION 


K- K: Basu, M. As, LLL. B. (Cantab), 


Barrister-at-Law 


1 thank you for the opportunity you have 
given me this evening to talk about a subject 
which is taken too mucİ for granted to be drawn 
into discussions. Butin these days of post-war 
plannings it is only ‘fitting that we, lawyers, 
should do a little planning ahead for ourselves. 

A lawyer’s education falls into two categories, 
That part of his training which teaches him how 
to inspire confidence in his clierfts or to conduct 
his cases in Gourt cannot be taught in cláss-rooms 
but must be learnt by trial$ and errors in his 
leader's chamber or in Court. On the other hand, 
the minimum grounding in law which he must 
have before he can apply the principles to actual 
facts cannot be picked up in the hüstle and stress 
of an exacting profession. Our efforts in the 
University are directed to educate him in this 
static side of law. Here also emphasis should be 
not so much on acquainting him with the contents 
of law as to develop in him that mental make-up 
——cali it lawyer's outlook, legal mind, 
instinct—that disciplined thought and speech, that 
remarkable ability in a practitioner in the selec- 
tion and marshalling of facts, related in language 
so aptly chosen, that*the conclusion seems obvious 
beyond argüment. «Once this ““outlook”” has been 
acquired, whateyer books he reads, whatever 
lectures he goes to, whatever Court proceedings he 
attends, they are all assimilated towards his profe- 
ssiopal attainments. Ican suggest no better way 
of deyelopıng this ““optlqok” than by reading 
the reported cases, taking one’s law exclusively. 
‘from the sworn judges as Bacon advised. 
(i) This will not only lead fhe student to 


(1) De Augmentis Scientiarum, 


lawyer’s « : ۱ : 
was none the wiser for all this display of learning 


think out for himself the principles in the 
light of their application in practice but 
wil save him from deteriorating into a mere 
theorist—the worst fate that can befall a practi- 
tioner. If therefore we bear in mind this techni- 
cality and artificiality in legal reasonings we shall 
nat be liable to be taken in by loose and mislead- 
ing catchwords e.g. that Bw is nothing more than 
logic and commonsense or that law only reflects 
the thoughts and viewpoints of the subjects it 
governs, What logic is therein exempting a 
taxpayer if he is not within the letter of the law ? 
(2) What commonsense is there in disregarding the 
bonafides of a  disseminator of  slanders 2 
(3) May I remind you of a well-khown incident in 
English Parliamentary History? During the debate 
on the Petition of Rights, the House of Commons 
echoed with all the highsounding doctrines of politi 
cal philosophy, both classical and new-fangled, on 


-the reciprocal rights and duties of the monarch 


and the subject. As could be expected the House 


and was in what our modern War Correspondents 


‘describe as ''fluid state” until Sir EdWárd Coke 


intervened. It was a very short speech based on 
an old King's Bench decision. (4) But it wasa clin- 
cher and the Bill was carried. I do not suggest 
that this infident has any bearing on the correct- 
ness of the conclusions reached on that memorable 
occasion. t this certainly illustrates the 
workings of a legal mfnd, always practical and 
therefore always decisive. 





(2) Levene v. Inlang” Revenue Commisioners | 
(1928) A. C. 217. 

(3) Tasker v. Stanley. 150. Mass. 148. 
(4) R. V. Bilston Y. B. 18 Edw. 119, Rot. 33.o 


o 
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It follows from what I haye said, fhat the 
education that should suffice for a lawyer is somg- 
what narrow according to the popular standard. 
But then, we are no longer in the days of the 
encyclopedists. Even the most versatile; the 
most all-rounder amongst us is only 2% somebody 
and 9895 nobody in relation to the woild's stock 
of knowledge. It 1s true that nothing is lost to د‎ 
practising lawyer and knowledge in extra-legal 
subjects are sometimes useful. Butit is not an 
essential equipment, and certainly not $o, if its 
acquisition would cut into one's legal studies or his 
work in chambers or in Court. The reason is that 
itis not difücult for a practitioner with proper 
assistance to get up prio hac vice any branch of 
knowledge. 1f the views of the scientist, the 
businessman, the labourer, the social worker, the 
economist, the legislator and the Government exe- 


cutive reach the court it is only through the 


examination, cröss-examination and explanation 
by thelawyers. And after the expert, knowledge 
has been subjected to such analysis the conclusion 
is too patent to be missed, When damage caused 
by the defendant's default was aggravated because 
of plaintiff”s impecuniosity (5) or when a bank 
suffered damages from circulation * of forged 


(6) the court reached conclusions unassisted by or 
rather unhampered by metaphysical theories about 
causation or economic theories about value, con- 
clusions which have none the less been accepted 
by theorists and economists themselves arguing 
on independant lines. I admit that literary gifts 
in an advocate or a judge make the address or 
the judgment less dreary,, but, İ repeat, that 
it is not stricily necessary Tor their effectiveness. 


(5) Liesbosch Dredger v. Kdison S.S. (1933.) 
A. C, 449. 
Banco ge هو‎ v. Waterlow & Sens; 
(1932 ) A.C 


(6) 


2. 452." 
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Firstly, because in our profession precision rather 
than elegance had always been regarded as vital, 
and secondly, because one may be tempted to 
'ovérdo it. Will it surprise you, ladies and gentle- 
men, that in anInsurancecase (7) onthequestion 
whether*lighting' was ‘fire’ a judge is reported 
to have cited Seneca, the تونن‎ the Epicureans, 
Paradise Lost, Childe Harold’s Pilgrimage; .Des- 
cartes "Harris, Larder, Franklin, Farraday and 
Metcalfe, not to speak of three passages from the 
Bible." I have purposely chosen an extreme: 
example but similar instances are not rare in law 
reports. Such.pedantry may be entertaining to 
laymen but are really irritating to lawyers. 


On: the training actually imparted by the 
University, 1 do not think that 1 should enlarge on 
the good points, being.connected with the institu- 
tion myself. F leave it to the appreciation of the 
outsiders. I propose to deal with the defects 
alone, though what is surprising is not that there 
should be defects, but that they should be so few. 
Our system would have been all right if we had a 
parallel system of professional training, as inç 
England, or as here among the Attorneys"and the 

ə Pleaders. But, since B. L. degree alone is the 


: 1 : e passport to the profession of an Advocate, we must 
bank-notes owing to the printer's negligence 


see how far it satisfies his requirements. From 
that standpoint the chief defect seems to be waste 
of valuable time, because B L, is a post-graduate 
degree. Secondly we have" failed to adapt our. 
curricullum to changed conditions. Taking these 
one by one, there is no reason why B.L. like 
B. Com. should not be a degree examination 
instead of a post-graduate one. Better still, Law 
can be made a subject in B.A. and Elementary 
Jurisprudence a subject in I. A. like Civics and 
Logic. This will enable those who intend taking 
up law as a career 10 begin their studies early, 


(7) "Babeddk U. 2.07 etc. RE Co. 
4N Y. 325 per Hurlbut C. J. 
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at the age of 20 or thereabouts they can, if they . 


0 choose, drop the static aepect of law and begin 
earning the practical side of the profession in 


eader’s chamber ör in Court. So that when" in i 


nother couple of years time, they come to prac- 
«se, they do so not as unequipped novices d& they- 
loto-day, but as finished products capable of 
olding their own against anybody in the profe- 
sion. With respect to curricullum, we have not 
idjusted ourselves to the change in the High 
Court Rules which now permit Advocates of three 
years’ standing to practise in the Original Side. 
“ommercial Law which forms the bulk of Original 
side work is not taught here; butewhat is worse, 
-aw of Contract, which is the basis of all Branches 
X Commercial Law, is with us only half of a 
dalf-paper. Then again, in spite of the fact 
hat Indian Law is mostly Statute Law and that 
i lawyer is called upon almost every day of his 
life to interpret the same, we „have "no provision. 
‘or lectures on Interpretation of Statutes, These 
we some of the glaring defects. It is not for me 
9 suggest innovations, for I am sure that these 
ire being taken into consideration in proper 
quarters. 


I have not spoken about academical lawyers, 


because being reserch workers they are either 
statisticians, or antiquarians, or legal philosophers 
and not strictly léwyers. If what was law 
is a question of history, what was law, in the 


A LAWYER’S EDUCATION 


^ sing. 





~ 


abstract, i$ a questian of social science. Neither 
of tbem is a legal question. And since law tends 
away from the consistency of a theory J have grave - 
‘misgivings about a lawyer deviating into theori- 
I yield to the practitioner’s impulse of 
proving my point byciting a precedent. In the 1e- 
cent Habeas Corpus case (8) much of Lord Atkin’s 
otherwise admirable speech is unintellgible to 
lawyers because of his theories about subjective 
and objective tests. I have similar, if not graver 
misgiving about laymen dabbling with topics 
essentially falling within the lawyer’s province 
e. g. Constitutions, Governmental Organisations, 
Public Administration and International Law. It 
is to avoid the theorists and their influences that I 
have stressed on the practical aspects of a lawyer's 
training as of paramount importance; because, 
as my learnel friend Mr. Chaudhuri has just 
reminded us, an abstract lawyer is 2 sterile lawyer. 
The history of Roman Law should convey a 
warning against acceptance of views which may 
diminish the power of the practising lawyers to 
develop'their systems scientifically. 
Ifthose who are responsible for education 
*of potential lawyers, and those who aspire to join 
this learned. and noble profession, give some 
thought to what I have said this cvening, I PEE 
not have spoken i in vain. 
Thank you, 





(8) Liversidge v. Anderson 1942. A. C. 206 


Talk ön Jury Trial : 


J, P. Mitter, M.A., LE B. (Cantab), 
Barrister-at-Law 


Mr. President and Members of the Law College 
Union— ; 

I am obliged to you for inviting me this even- 
ing and including me.as an extra item on the 
programme of your function tonight. It iş already 
fairly late and I do not wish to inflict on you my 
manuscript notes. I was billed to speak on ‘Jury 
Trial” and had made a few notes, but I confess 
they have failed me at (he last moment before 
this learned and critical audience. Therefore 1 
propose to say a few words about Jury Trial in 
the light of my experience. 

Shortly after I joined the Bar, I saw with a 
queer and indescribable kind of clearness what a 
jury really is, and why British people never let it 
go. They know what is good to have. The trend 
of our epoch has been towards specialism and 
professionalism. We have trained soldiers because 
they fight better, trained singers because they 
sing better, trained dancers because .they dance ® 
better, specially instructed laughers because they” 
Jaugh better ; we have even experts in election cases 
because they are supposed to know more about 
them than others. I am, of course, not referring to 
“my friend Mr. Basu who is sitting behind me, 


Now, this principle -f specialism has been 
applied to law and politics. Many peoplé have 
insisted that a greater part of our Political’ works 
should be performed by experts. Many legalists. 
including indifferent Prosecutors have declared 
that the untrained jury should be altogether 
substituted by the trainee judge. Now, if this 
world of ours were reaily what is called reason- 
able, I do not know that there woukd be any 
ffultio find'with it. But the true result of all 


experience is that the four or five things that 56 
most practically essential fhat a man should know, 
are all of them what people call, paradoxes. That 
is to say, that though we all find them in life to 
be mere plain truths; yet we cannot easily state 
them in words without being guilty of seeming 
verbal contradictions, One of them, for instance, 
is the unimpeachable platitude that the more a 
man looks at a ting, the less he can see it, and 
the more a man learns a thing, the less he knows 
it. The popular argument about the expert, that 
the man who is trained should be the man who is 
trusted would be unanswerable, if it were really 
true that a man who studied a thing and practised 
it every day went on seeing more and more of its 
significance. 


But he does not. He goes on seeing less and. 
less of its significance, * m 

Now, it is a terrible business to mark a man 
out for the vengeance of men. But it is not a 
thing to which a man can grow accustomed, as he 
can to other terrible things, and the horrible thing 
about all legal officials, even the best, about all 
judges, magistrates, barristers and policemen, is 
not that they are wicked (some of them are good), 
not that they are stupid—several of them are 
quite intelligent, it is simpiy that they have got 
used to it, 


Strictly, they do not see the prisoner in the 
dock, all fhey see is the usual man in the usual 
place. They do not see the awful court of judg- 
ment, they only sees their own workshop. The 
facts to be foung in a criminal trial in the courts 
are generally the facts of common life. The 
conclusions to be'drawn from the facts. in nine. 


iu " 
«cases out of ten, are the conclusions of ordinary 
suman experience. These do not require muth 
dearning and logic as practical common sense, 
knowledge of human nature as seen in such. 
«nen and not in books. Therefore, the instinct 
of civilization has most wisely declared that into 
«heir j udgments there shall, upon every Occasion, 
be infused fresh blood and fresh thoughts from 
streets. Men shall come in who can see the*court | 
ind the crowd, the coarse faces ot the policemen | 


ind the professional criminals, the unreal faces,of the: ş 


zesticulating counsel, and see it all as one sees xl 
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mining tbe guilt or innocence of men, involving 


*. liff and liberty of ren, is a thing too important to 


be İrusted to trained men. When society wishes 
for light upon that awful matter, it asks men who 
know no more law than the man in the street, 
but vvho can see the significance of the sun, moon 
or the sky and appreciate the few paradoxes,. 


When society wants a library catalogued fora 
person chosen for a public: body or such other 
trifles ofthat kind, it uses up tts librarians and 
election case experts etc. I must thank you for 





aew picture. Therefore, most civilized countries: your kind invitation ‘to, this very interesting 
have decided, and very justly decided, that deter-| function. 

i ٠ — — 
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a ‘ AS A‘SCIENCE AND AS AN ART * 


Suresh Chandra Ghosh, Barrister-at-Law 


I have selected for my. discourse a subject, 
which, I bope, will interest those who are looking 
'orward to join the legal profession. And I thank | 
the Committee of the LaveCollege Union for their ` 
cindness in extending to me an invitation to deli- 
7er a lecture on that subject to the Law students. 
. Pleading, ih the modern sense, is a statement 
of the material facts on which the party pleading, 
'elies. Before a Judge is asked to decide any | 
juestion in controvergy between fhe parties it is | 
sssential that the parties should clearly state their | 
espective cases befor the Court, so that tht defen- | 
lant may know ‘what the plaintiff alleges and 
laims against him" and "the plaintiff in his turn 
nay know what defences the defendant wants to 
et up against his clam. When this is done, the | 
court is in a position to pronounce his verdict | 
m the case formulated on the pleadings. Plea- | 
lings are, therefore, essential for -the trial of: 
ictions. An English Judge once said that trying 














a case without pleadings was like trying to eat 
poached eggs with a fork. 


The function of pleading is to bring the parties 
io an issue, that isto say, to ascertain, by the 
e production of an issue, the subject for decision, 
end “to define with precision for the assistance 
of the Court the area beyond which, without the 
leave of the Court and consequential amendment 
of the pleadings, me conflict must not be allowed 
to extend." 


The principles and the essential rules of 
modern pleading, which we may call ‘‘the science 
of pleading' Məsə a” ‘commonsense view of 
adjudication oP disputes between the parties, based 
upon the practicgl sens@ and experience of succes- 
sive generations of lawyers, and, if complied with 
substantially and. in agcordance with their real 
intention, are calculated to diminish expenses and 
delay, and prevent multiplicity of suits. : 


—— a! 
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* (Speech. delivered in the Second Lego Conference held in February 1944) 


, In India, the rules of pleading embadied jn 
the Code of Civil Procedure, 1908, are based on 
a great many English rules with such modifica- 
tions as were deemed to be suited to the tradi- 
tional Indian conditions. The said rules are a 
pattern of what.may be called ‘‘the sng etna 
variety”. : 

A comparative analytical study of the two 
systems, British and Indian, and their respective 
process of evolution will not only be of purely aca- 


demic interest but will be of great practic%] value," 


FERSDENG: 


` no” technical objection 


: might be disposed of by the Judge. 


Tt will unfold to you the scientific basis of the two - 


systems, their similarities and dissimilarities, and 
make you guard against the tendency to make 
indiscriminate use of English case-law based upon 
technicalities of pleading which are not within the 
scope of the Indian rules. 

In England, the Science of Pleading was derived 
from Normandy and it was cultivated as a science 
in the reign of “Edward I. In those days, plea- 
dings were oral and it was the duty of the Judge 
to ““moderate”” the alternate oral allegations so 
as to arrive at an issue. Only one issue, however, 
was allowed to be raised in res pect of each cause 
of action. Even when pleadings in writing came 


into use about the reign of Edward IV, there was ° 


no change in the form of allegations, except thaf 
the merits of the case came to be BOA 
more to technicalities of form, 

In 1852, the Common Law Procedure Act 
minimised to a certain extent the rigour of the 
technicalities of'form and cured'some other de- 
fects in the old system. 

Even so, before the Tudicature ]: pleadings 
in equity consisted of elaborate sttements of fact 
(general with copious aflmixture of evidence), 
while pleadings at Common Law consisted of 
short statements in Declagation, Plea, Replication, 
Rejoinder, Sur-rejoinder Rebutter and Sur- 
د‎ 
e The: Judicature Act of 1873 ind the subsequent 
amending Acts introduced great improvements in 
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(1) They provided that 
should be raised to any 
pleadingon the ground of any alleged want of form, 
thateno cause or matter should be defeated by 
reason of the misjoinder or non-joinder of parties 
and the Court might in every cause or matter deal 
with the controversy so far as regards the rights 
of parties actually beforedt. They also provided 
that &ny party might raise in his pleading any 
objection in point of law and any point so raised 
(2) They 
ehlarged the scope of ““Traverse” by including in 
that expression the defence not merely of denial 
but also of confession and avoidance. .And lastly, 
in the matter of pleading of facts, they radically 
chánged the old rules which were designed to 
enable the plaintiff to plead the conclusions of law 
first and then to plead the relevant facts, by 
insisting on pleading of facts first and the legal 
conclusions afterwards. 


the system of AHÊ 


In 1925, the Judicature Acts were merged in 
the Supreme Court of Judicature (Consolidation) 
Act, and the Rules framed thereunder came to be 
known as the ‘Rules ot the Supreme Court, 1883. 
The whole of the Science of Modern Pleading’ is 
contained in the said Act and the said Rules. 

` Before pointing out to you the scope and the 
implications of the present English system of plea- 
ding and the, extent of the adoption of the 
said system by, our own, I propose to indicate .o 
you as briefly as I can the chequered history of 
pleadings in India. 


The earliest historical record of pleadings in 
India is to be found in the Arthashastra written 
about 300 B.C. The rules of pleading contained 
in the Arthashastra were reproduced in the Code 


` or Institutes of Yagnavalkya written about the 4th 


Century A.D. The said rules, strange to say, 
anticipated in" many respects the modern rules of 
pledding. For instance, the rules required that 
the plaint must disclose the cause of action, must 
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* 
“be concise and precjse and must include the wholg 
claim. The defendant might deny the claim or 
set up a plea of confession and avoidance or plead 
former judgment in bar. His answer must nót be 
dubious, irrelevant or inconsistent. 

During the Mohammedan period in tetritories 
governed by the Moslem Kings, the ancient 
system of pleading preVailed more or less fora 
„great length of time. But after the judicial re- 
forms of Sher Shah, the rulesof procedure and 
pleading codified in the books of Fiquah and'other.* 
text books were followed. Among the important” 
changes introduced by the said rules vvere the 
following: (1) The plaintiff's dawa or claim must 
contain the names and descriptions of th8 parties 
along with the names and particulars regarding 
witnesses. (2) The dawa, ifin writing must be 
verified (3) 
might take objections in point o 
want of jurisdiction, limitation. 
were rules, relating to joinder of parties and re 
presentation of minors and lunatics and of de- 
ceased persons' estates. 

céBut the policy of the Mohammedan Law was 
d administer speedy and substantial justice and 
accordingty, hardly any stress was laid on forms 
or technicalities of pleading Points of dispute 


law, such as 


were determined not merely upon the pleadings ” 


but upon the oral examination of the parties. The 
lawa was in the torm of a petition running into 
any length, setting forth both relevant and irrele- 
rant facts and also evidence, not unoften" mixed 
yith bitter attacks on the adversary. 

In the early days of the British settlement, it 
vas recognised that British law and -procedure 
vere unsuited to the Indians accustomed to the 
&mplicity of Moghul Jurisprudence. This led to 
she foundation of the duale» system by which 
Jourts were divided into two categpries: (I) the 


courts established by the Crown and Parliament” 


nd (2) the Courts delominated Zilla, City “and 
'rovincial Courts. 


The defendant in, his defence | 


Besides, there^ 


. view. Power 


SPEECHES. $n. 


„ The “Courts successively established by the 
the Crown and Parliament, namely, the Mayor's 
Court, the Recoders’ Courts and the Supreme 
Courts, administered the Common Lav and the 
Statute Law of England as regards the British 
settlers and followed the English practice and 
procedure. And in the Supreme Courts although 
the rights of Hindus and Mohammedans were de- 
termined according to the Hindu and Moham- 
medan Law, yet the forms of pleading in relation 
to those Tights were according to the English Law. 
' Thus, in the Supreme Courts every “action was 
commenced by a ““bill” in” writing, followed by 
defence, replication, rejoinder and so forth. The 
pleadings of the equity side of Supreme Courts 
followed the line of elaborate Chancery pleadings 
iu England, 

. As regards the Zilla, City and Provincial 
Courts the Mohammedan system óf pleading was 
generally followed in the early stages, butin course 
of time, by series of, Regulations made between 
1772 and £793, the old rules underwent many 
changes both as regards what pleadings were to 
be delivered, the matters to be pleaded, the mode 
of pleading, and the procedure to be followed by 
"the Courts im the trial of suits. An action was 
fo be commenced by a plaint, or petition of com- 
plaint as it was called Along with the presenta- 
tion of the plaint, the plaintiff was required tc 
tender institütion fee and also to furnish security 
for his pleader's fee—by no means an unwelcome 
innovation from the legal practitioner's point of 
as given to the Court to reject a 
a plaint, if notWoreferred, in conformity with the 
Regulations. e defendant who wanted to con- 
lest the plaintiff's claim" was required to furnish 
security as a matter of course, which was all to 
the successful plaintiff wgatever hardship it might 
cause to the defendant. When the defendant 
delivered „his Answer to the plaint, the plaintiff 
was required to file his Reply to which The defen-? 
dant was entitled as of right to file his Rejoinder. 


. 
Other supplemental and subsequent “pleadings 
could also be filed but with the leave of the Coufft, 
1 may mention here in passing that.the General 
Regulations of 1772, provided that in case ot a 
trivial and groundless complaint the Court was 
permitted to impose a fine or inflict on the plain- 
tiff punishment not exceeding 20 lashes with a 
ratlan. This practice was discontinued after 
being put to the test for over 20 years, and in its 
place an occasional fine came to be impased on 


the pleader responsible for drafting a prolix and , 


othei wise defective pleading. ` 

The Regulations which prescribed the prace- 
dure of the Zilla, City and Provincial Courts, by 
a constant process of repeal and amendment follo- 
wing a series of experiments at adaptation of “he 
English Rules to Indian conditions, gave a vury 
uncertain and dubious expression to the rules 
which they provided. At the same time the dual 
system of Courts proved to be a great anomaly in 
the system of judicial administration. , 

In 1859, after the Crown had assumed direct 
responsibility of the Government of India, the 
Civil Procedure Code (Act VIII of 1859) was 
passed with a view to bring about uniformity in 
the procedure of the Courts of Civil Judicature’ 
not established by Royal Charter. 

Whth the abolition of the Supreme Courts in 
1862, their procedure in Civil actions between 
party and party was abolished and the Letters 
Patent of the respective High Courts provided 
that except in certain matters, proceğding in suits 
were to be regulated by, the, of ghi Proceduie 
` Code of 1859. PG . 

The Code of 1859, infer alia brought about 
uniformity in the rules of pleading. It prescribed 
certain rules relating to (he form and contents of 
pleading and as to what Me were to be de- 


livered. It did away with all subsequent pleadings 
ef the Engl@sh system but reserved power to the 
Court to call for an additional Written. Statement 
on plain paper trom one of the parties. 

. 
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° Tte Civil Procedure Code of 1882, enacted as. 
it was after the Judicatwe Act, adopted some of 
the rgodern rules of pleading embodied in the Eng- 
lish Statute in so far as they were deemed adapt- 
able Thus, while it provided along the lines ot 
the English Statute, rules relating to the particulars 
to be contained in a plaint, the frame of the 
written statement, joinder of parties and of causes. 
of acüon, the rejection of a plaint and so on, it 
did not adopt the subsequent pleadings of the: 
English System, although, in providing that an 
additional written statement in answer to the writ- 
ten statement of the defendant could be filed by: 
the plaintiff, requfted by the Court or with the 
permission of the Court, it wás an improvement 


,on the Code of 1859. US 


By the year 1908 experience in «the working 
of the rules of (pleading contained in the Code 
of 1882 justified a further advancein the adpata- 
tion of the English rules of pleading, and accord- 
ingly; a large number of English rules of pleading’ 
contained in the Judicature Acts were incorpo- 
rated in the Code of rgo& but in certain respects., 
the rigour.of the English rules was relaxed and- 
There 
has been no amendment of our rules of pleading: 
since the year 1908, although the English rules. 
have undergone changes which, experience in the 
working of the rules bas rendered necessary 

Before I proceed to examine the Scheme of the 
Rules of pleading contained im the Civil Procedure 
Code of 1908 against the back-ground of the Eng- 
lish rules, I should want you to remember two- 
facts: ? 

(2) The English rules of pleading contained 
in the Supreme Court of Judicature (Consolida- 
tion) Act, 1925, anq the “Rules of the Supreme 
Court, 1883” gpply only to the High Court of 
Justice. The pleadings in the Courts other than 
the High Court, such as the Ecclesiastical Courts, 


the Country Courts, the Mayor's Court or in the 
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inferior Courts of Record are regulated by their 


respective rules of procedure. Further, the Rujos 
of the Supreme Court, 1885, contain special Rules 
of the pleading relating to matters assigned to the 
Chancery Division of tlie Probate, Divorce and 
Admiralty Division of the High Court. 

(2) .The English Rules of pleading fhcorpo- 
rated in the Civil Procedure Code of r9o8 are 
among the Rules of the Supreme Court, 1883, 
applicable to the King”s Bench Division of the 


High Court. 
Let us examine the extent of the English" rules 


applicable to India. As regards the pleadings 
to be delivered, the Civil Prodedure Code omitted 
the pleadings relating to ““Couater-claims” and 
those relating to “(he Third Party Pröcedure”” 
where the defendant claims to be entitled to con- 
tribution or indemnity over against any person 
whether a party to the suit or not, but left it to 
the High Court, under their rule making powers 
to make rules relating to the same with this reser- 
vation that such rules framed for the Courts 
subordinate to the High Courts should not 
be inconsistent with the body of the Code 
"(S. 128) and those ffamed for the Original 
Side of the High Court should not be inconsistent 
with their respective Letters Patent. Rules 
relating to the said forms of action have been 
made only by the Bombay and Madras High 
Courts in respect of their respective Original 
Sides. . : 

` As regards subseguent pleadings,’ that is plea- 
dings subsequent to Defence, the code provides 
that normally there should be two pleadings— 
Plaint and the Written “Statement. But the 
plaintiff can by way of defence to "a set-off 
pleaded in the Written Statement of the defen- 
dant file a Reply thereto as of. nght, and. may. 
with the leave of the Court* file -a Reply other 
than by a - defence to a set-of& power being 
reserved to the Court to require at any time a 
Written Statemant or an” additional Written: 
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Statement from any of the parties. It cannot 
be said, therefore, that the subsequent pleadings 
of the English system have been abolished in 
Inflia. Theoretically they exist under the com- 
pendious expression ‘Written Statement’ and 
may be filed under certain conditions. 


In England now-a-days, pleadings subse- 
quent to-Reply are seldom pleaded and can not 
be delivered without an order. And although 
the plaintiff can deliver a Reply as of right, he 
need not do so for the purpose of merely joining 
issue with the Defence, because it is provided 
in the Rules of the Supreme Court that if 
no Reply is delivered all material statements 
offact in the pleading last delivered shall be 
deemed to have been denied and put in issue, 
H the Defence is one of cönfession and avoidance 
and if the plaintiff has- any new facts to 
plead to such defence he ought to state them 
in his Reply but he cannot in his Reply allege 


any fact inconsistent with his previous 
pleading. ` ` 
Save as regards counter-claims and Third- 


Party Procedure, some special rules of pleading 
relating to the filing of Points of Claim and 
Points of Defence in Commercial actions, the 
rules relating to special endorsements on writs 
and the entirety of the rules relating to the 
. filing of subsequent pleadings, the Civil Proce- 
dure Code substantially borrowed the rules of 
pleading contained in the Yudicature Acts now 


+ applicable to the King's Bench Division of the 
„High Court'of Justice in England, and by the 


introduction of certain new rules purported to 
diminish in certain respects the rigour of the 
English Rules. 


c 


` The Code borom the English Rules rela- 
ting to joinder of plaintiffs and  joinder of 
defendants in suits including representatives 
suits ; additign and substitution of parties joinder 
misjoinder afd non-joinder of claims, misjoinder 
of causes action; the fundamental rule 
of .pleading ^ whigh requires that «very 
pleading must plead müterial facts and material 
facts only in a summary form, and noi law 
noi evidence by which they are to be proved. 
Further and better stAtement of the nature of 
the 'claim غه‎ defende and further and better 


. particulars of any matter stated in any pleading ; 


mode of pleading particular matters, such 
as denial of contract, contents of documents, 
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malice, fraudulent intention, 


kno izə or. 
other condition of mind,- notice, 


implied -con- 


tract or implied relationship between partieb:. 


matters which need not be pleaded; signature 


of pleadings; striking out or amendment of ” 


pleadings; the reliefs to be claimed by the 
plaintiff; the matters which the defendant must 
raise in his pleading; form of traverse; admi- 
ssions in defendant's pleading; pleading of set 
off by the defendant and etc. 


Let me now indicate to you in what manner _ 


and in what respect the Code has purported to 


relax the rigour of some of the English, Rules. ` 


In England pleadings are construed strictly 
and everything pleaded is taken most strongly. 
against the Pleader. Every allegation of fact 


in the plaint if not denied specifically or by: 


necessary implication, or stated to be not .ad-” 
mitted in the pleading of. the defendant shall 
be taken to be admitted except as against a 
person under disability. The Civil Procedure ` 


Code while adopting these rulesin their entirety - 


in O. VIII, R. 5, has added a proviso to the 
effect. that: ther Court'in its discretion may re- 
quire any fact sp admitted to be proved other- 
wise than by such adinission. _ 


In England the alternate pleadings are so. 
regulated as to evolve some clearly defined: 


issues, that is, some-definite proposition of law 


Or fact asserted by one party and denied by, 


the other; and no issue is allowed to bs raised 
except upon the. pleadings as they stand. Our 
Code provides that issues arise when*a. materi- 


al proposition of fact or law is affirmed by one 
party and denied by the other and that each. 


material proposition affirmed by one party an 
denied by the other 'shall form the subject of 
a distinct issue  [O. XIV, Sab-rules' (1) and 
{3) ]. Then in Sub-rule 5. of the said Order 
the Code provides that the Court 
frame the issues from all or any of the follow- 
ang materials: — 


(a) allegations ais upon qğth between 
the parties or by „any peTsons present 
.on their behalf, om”made by the plea: 
dera of such parties; 
(b) allegations made in the pleadings or 
answer to interrqgatories delivered in 
the suits; VN 
the contents of docaments produced 
by either party. ° 


fc) 


This Su@rule (5).is patently "inconsistent.‏ .د 


with Sub-rules (1) and (2), but Courts have 
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been at pains to reconcile them by saying that 
the”povrer given to Court under Sub-rule (5) is 
to be - exercised in order to elucidate points 
which are. ambiguous or obscure, İt does not 
enable the Court to enlarge the scope of the. 
pleadings. But in practice issues are not هت‎ 
often allowed to be raised so as to enlarge the 
scope of pleadings and to create surprise at the 
trial. Besides, obscure pleadings which are not 
cured by amendment, camnot be said to consti-. 
tut& that permanent record of the questions 
raised in the action so as to afford a ‘complete 
protection against future litigation upon mat- 
ters already adjudicated upon between. the 
same parties or. between parties under . whom 
they or any of them claim. : 

-The:Rules in the’ Code empovvering the. 
Court to require any fact to be proved in, spite 


' of an admission i in the pleading and to frame 


issues in thé manner aforesaid were necessitated 
by the defective state of pleadings, but the 
Rules themselves are responsible. to.a great 
extent for the continuance of the same defec-, 
tive state of plbadings. 

In the matter of subsequent pleadings,- the 
discretion given to Court to require the plain- 
tiff to file a Reply, or the liberty given to the 
plaintiff to ask for leave ofthe Court to file a 
Reply is seldom exercised or availed of even 
in a case where the plaintiff haa got new facts. 
to plead to the defenc8, with the. result, as 
Martin J. once’ observed, that it frequently 
ehappens that the pleadings are left in what to 
, an English trained lawyer is:a defective state. 

Be that as it may, it may be said generally 
that the Indian system is substantially based 
on the English system with greatér powet of 
control ora larger ‘measure of, watchfulness 
given to Court on many eimportant matters. 
affecting pleading. The success of the work- 


* 


may . ing of the system of pleadings in this country, 


therefore, in a large measure rests upon the 

Court. As it is, it will ba necessary for you to 

understand the scheme as a whole, which con- 
: stitutes the science of pleading. 


"The -ecience of pleading, like any of the 
physical sciences, is not perfect, İt is capable 
ofgrowth. It-is capable of adjustment to new 
theories, and to th& exigencies of changing 
circumstances. 


I propose now to say a fewwords regarding 
the art of pleading, which consists in a set of 
rules founded on the science of pleading and 
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intended for the guidance ‘of practice. The 
relation between the Science and the Art ef" 
pleading may be summedup thus: What Sciece 
thinks, Art does. The art of pleading there- 
fore isthe measure of skilful draftsmanship." 
In an ideal sense, it belonga to the. department 
of production or expression of what is beauti- 
ful or appeals to the faculty of taste. It 
closely resemblea the, department of aesthetic 
production of painting, drawing or sculpture.. 
It .holds up to view a comprehensive picture 
with component parts beautifully arranged 
in order of sequence and with such lights and 
shades, elevations and depressions, as, the 
painter's unerring brush or the sculptor's 
unfaltering chisel- is capable of: It leaves 
nothing in obscurity or uncertainty. It is 
characterised by a precise definition of out- 
line with no lingering mist blurfing the vision. 


This art of pleading can only be acquired 
by practice. İn England the art of pleading 
is mainly learned in the chambers of the 
barrister but in our country this facility does 
‘aot exist specially in the mofussil towns. 
Our Universities also dö not teach the art 
x pleading. They seem to be much too 
4cienceminded. The only chance, therefore, 
of your learning the art of pleading is to study 
he model forms of pleading included in the 
sivil Procedure Code apd the standard text 


` — هه 
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books en pleading. From the said model 
fôrma you will bê able to adopt expressions 
which have acquired. an ascertained and 
understood meaning, and use them in pre-. 
ference to new modes of expression. You 
will thereby evolve a subtleness of  techni- 
que, style formed and consistent and con-: 
ventionally reverant, At the same time,, 
you may if you can inspire your technique 
with the whisper of your genius and thereby 


` rise above cramping conventions and exemplify: 


the illimitable freedom of art. : 


The Courts now-a-days, do not dictate to 
parties how to draft a pleading and no 
pleading, however inartistically drawn, can be 
thrown out so long as, it conforms to the 
rules of pleading. But this rule does not 
provide any justification for inartistic pleading. 
lt is no compliment given to the practitioner 
of the art to tell bim that he does not 
know his art. 


To you, the artists of tomorrow, I will 
say this: lf you learn the art of pleading 
and assimilate its technique and draw your 
pleadings in a proper manner, you will at 
least feel the joy of work well done, no 
matter whether you get any credit from your 
opponent or any encouragement from the 
Court or any additional remuneration from 
your own client for such work. 


N 


° - 8. Chaudhury M. A (Cantab), 


p *Barrister-at-Law à - 


Mr.President, Ladies and Gentlemen, 

In dealing with the topic of the business 
van and the lawyer, needless to say that 
shall confine myself to -a lawyer's’ outlook 
businessman 
e inevitable dependence of the businessman: 
athe lawyer and that also for sound business 
sasona. 


In the early ages law and religion flourished 


and business methods and... 


y 

side by side nd both had their home in 
the Church. h the grovth and development 
of society religiön yielded place to politics and 
law in turn became it$ associate. Progress 
and time have seen another change . in this 
alliance and. to-day cpmmerce and law are 
inseparable companiorf&, To laymen it may 
appear that law is concerned only. with the 


seamy side of commerce and that - healthy? 


* 
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business has very little to do withe İt. But 
it cannot escape even a mere cursory observer 
that a lawyer has to do a great deal in 
the 
drafting Articles and Agreements to giving 
effect thereto. : : 

Commerce has its root and origin in supply 
and demand. İn the early days of society. 
each village unit or each settlement waa self- 
sufficient in producing all that and only what 


constructive aspect of business from 


it actually needed for its own consumption. 
But human ingenuity and enterprise have made 
possible for variety and multiplicity of 
production and consequently every producing 
organisation now has to seek consumers 
afield. This means more 
handle, carry and market t'e products and 
to bring the producer the 
together. Such. development of commerce has 
resulted in inter alia ;— 
(a) Complicated mechanised functions with 
necessary employment of stupendous 
machinery and enormous labour. 


Combination of skill and resources of 


organisations to 


and consumer 


(b) 
individuals bringing about partnership. . 
A desire to limit risks that "has found 
expression in the formation of limite 


(c) 


companies, 
(d) Producers’ interest in protecting the 
product that has been responsible for. 
trade combinations and trusts. 1 


(c) 


Labour's desire, for security of employ- 


“ment, reasonable muneration, 
tolerable conditions of fork that has 
driven it to ferm rade Union. 


ə 
and Labour combinations 


Xf) Facility of transpart by developing the 
means of ERE by land, sea and 

air. 
(g) Increase of foreign trade and opening 


OT foreign markets resulting further in 
agencies. 
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ə (h) Developed Banking and Insurance as 
furnishing segurity of fnance for 
M diverse adventures. 
` This development and progress of trade 
have also attracted the attention of the State 
which Has often been called upon to extend- 
ita protection and its support to the trade 
of ite. nationals. Either* for purposes of such 
protection or to find means with which to 
protect and support the trading functions of 
its ndtionals the State has had to raise funds 
which it does by’ imposition of various tpxes, 
duties and levies. 

Each of theedifferent organisations which 
trade geherates and fosters in turn - develops 
its own rules and code of practice. These again 
when uniformed and recognised by trading 
society or by fhe state are conveniently turned 
into laws, 

Now a businessman is bound to observe and 
follow these laws which have had their origin 
and growth in business and his conduct of 
his affairs is to be moulded’ and shaped 
according to and in Keeping with such laws 
Though he may have for practical purposes a 
vague sense of what is the law and what 
rules should govern hia yet a 
businessman who tries to be his own law- 
yer will find himself? in inextricable difficul- 
ties in no time. 


trahsactions, 


When gases have gone to 

Court for determination of questions arising 
P "ü 

out of documents framed by merchants, 

and Judges been 

to point out the undesirabılity 


of a businessman being his own lawyer. 


Jurists have 


cónstrained 


eminent 


Thus even in construing m comparatively 
simple document in a Shipping case (1) Lord 
Loreburn L.C. gave the following warning :— 

“ereit is useless to draw the attention 
of commercial men to the risks they run 
by using confused and perplexing language 


in their business documents. Courts of law 
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“have no duty except to construe them when 
a question arises ; but it is often very dtüi- 
cult. And sometimes what the 
really intended to be carried eout 
"because ill-considered expressions find their 


parties 
fails 


way into a contract." . ; A 
İn the same case Lord Halsbury in agreeing 
to the above observation pointed out ?— 1 


‘Lord Blackburn used to say" that 
the contest between commercial men and 
lawyers was that the commercial men always 


and the lawyers 
always wished to write it Jong ; but a mixture 


wished to write it short 


-of the two renders the whole thing uninte- 
Higible ° 


“riere is a document into which apparen- 


‘tly, tha draughtsman has put every concei- 
vable hypothesis that he could, but he has not. 
been content to put into that document that. 
-sort of protective clause which might have an 
operative effect......... 

“The result, therefore, is this. The known 
condition .of the law is that unless protected 
by protective clauses the defendant is liable ; 
he has only put or jumbled 
together, 


together, 
a number 
given, and 
the result is that the state of liability under 
the law remains what it was and the defendant 
is liable". | 


This warning though given in connection 


no legal interpretation can be 


with a simple document as aforesaide proves 
that where commercial organisations are very 
highly developed aud.in consequence compli- 
cated, aa interference by men of commerce 
the necessary legal training 
-must necessarily end in disaster. 


This has been particularly apparent in 


recent years in Calcutta in tyo classes of 
cases, namely, cases arising out of disputes 


who have not 


among those in control of limited companies, 
and cases relating to commercial arbitrations, 


of phreses to which " 


^ 
J. 
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İn the Gist class of cases, there are numerous 
instances when the complications and unusual 
, difficulties have been created by lay men 
trying to put things in a legal shape without 
the advice and assistance of the lawyers. In 
the second class of cases, it has been found 
that in spite of the advisability of commer- 


cial men laying their heads together to find a 
way out of commercial ‘tangles many of the 
awards or decisions of arbitratora who were 


all commercial men have to be considerably 


modifed or io be discarded by the 
Court because the matter had not been 
correctly approached. 

Equally important, however, it is to be 
remembered that the lawyer who confines 
himself to only a study of the theory of 


law and is oblivious of the usages, practices 
and terms of commerce, renders himself sterile 
thereby. In interpreting commercical terms 
in statutes or documenta full weight should 
be given to the meaning that such terms have 
acquired amongst commercial people, that is, 
what is technically known as the "'received"" 
meaning. Thus 
"teceived''*in a commercial document Rowlatt 


in interpreting the word 
(2) had regard to the meaning usually 
Lord 


even insists that the meaning 


given to it by the commercial circle. 
VVrenbury (3) 
to be given must exclusively be such 
ved" meaning. İn construing “wages” 


‘“recel- 

occurring 
ina statute he decided that it meant a ''figure 

. which is not kased upon or increased by motives 
of philanthropy nor even of generosity stripped 
of commercial considergtions.”” 


Such trade customs and trade practice if 
established will influence even written contracts 
and modify their terms (4). True that such a 
custom should satisfy the tests of a valid custom 
including reasonableness. The reasonableness 
however, depends solely on the practice that 


o 
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actually obası in that particular trade, however 
unreasonable it may appear from pave? ethical 
standpoint | (5). : . 


In noting the importance of trade usage Iam 
reminded of a cognate principle which has often, 


though certainly to a less extent, influenced the 


enforcibility of commercial contracts. This is 
the doctrine of public policy, a doctrine which is 
unruly, and has to be applied. with caution. 


«What was public policy in the time of Lord 


Macclesfield who as Parker C.J, decided Mitchel 
us. Reynolds in 1711 may have been quite from 
different that which existed in the time of Tindal 


C. J. who decided Horner Us. Graves 1831 
or that which existed in the time of Lord 
McNaghten who decided Nordenfelt vs. Maxim 


Nordenfelt etc. in 1894” (6).- 


The best example of variability of public 


policy: is, in, what are, known as, contracts in 
restraint of trade. At one time all "monopolies 
were looked on” with disfavour for- constitu- 
tional reasons and later on as derogating from 
freedom of trade (7). But the degrees of 
auch disfavour have varied at different periods. 

Consider, for example, the following obser- 


vations which may appear Prima facie confli-- 


cting, if not contradictory to each other. 
“...competition is the life of trade. But distinct 
leanings towards restraint of/trade. if not for 
monopolies, are to be noticed in judgments in 
this country (8). 


"there is still something to be said for : 


sanctity of contracts and for theğman who 
ukeeps his agreements though it iğto his own 


'hindrance. (9). —” 

‘“......the combination was one, the purpose 
of which was to regulate supply and keep 
«p prices. But an ill- regulated supply and 
unremunerative prices may, in point: of fact 


‘be disadvantageous to the public, Such a state . 


of*thinge may, if it is not controlled, drive 
xər 


NESE OEE oht of business, or lower wages 

and so cause labour disturbance. İt must: 
Cad 

always be a question of circumstances whether 


. a combination of manufacturers in a particular 


trad£ is an evil from a public point of view." 
(10).. 
This ‘will at least give you some idea as to- 
how law. has grown with the exigencies of 
commerce and has helped to keep commerce. 
in line ‘with economic development and public: 
weal. 


lam afraid, Ihave been able. to give you. 
but a very bare outline of the relationship- 
between the business man and the lawyer. 
But if you make a” careful examination of the- 
you will find that this relationship is- 
80 intimate and so close knit that no commer-- 


subject, 


cial society can do without ita lawyers and it ia 
no mean use “of law to employ,it to assist 
commerce. 


Thank you. . 
“1. Nelson Line (Liverpool) Ld. v. James: 
. Nelson & Sons Ld., 1908, A.C.16 
2. Bond v. Barrow gHaematite Steel ښوا‎ 
Ld, 1902, 1, Ch 353 (336) 
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* 3. Roberts v, Hopwood, 1925, A. C. 
” 578 (612) 
4. Naden Steam Co. v. Dempsey, IC.P.D. 
: 658. 
5. Sagar v. Ridehalgh & Sons Ld., 1931; 
1 Ch. 310 
6. English Hopgrowers Assn v. Derring,. 


1928, 2 K.B. 174 (185) per Sankey L. J.. 


Dy Monopolies Case, 11 Co. Rep. 846, 
86a. 

8. Moghul S.S. Co. v. Megregor öt Co. 

f 1892 A.C. 25 ~ 


9. English Hopgrowers (Supra) at p. 186. 

10. North Western Salt etc, v. Electrolytic. ° 
Alkali etc., 1914 A, C. 461 (469) per” 
وسو‎ L. C. 


Origin and istum of the. iy Merchant i In Englandə 
SITARAM BANERİEE M.A., B.L. 


Law Merchant, it has been said by "one of 


the earlier English Jurists, was a branch of the: 


Law of Nations. Regard. being had to the 
:geographical situation of England, it had to 


“come into commercial contact with the conti- - 


nental countries only by means of sea-borne 
trade. From very early times it was recog- 
nised that the Common Law Courts of England 
could have no jurisdiction ovet contracts made 
or torts committed. in the foreign countries 
and we find that special courts were created 
in sea-port towns with jurisdiction to try such 
cases at or about the | 3th century A.D. 


Sir William Holdsworth saya that the Law + 


Merchant of early times comprised both the 
commercial and the maritime law of modern 
codes. They were intimately connected in as 
much as they applied particularly to merchants, 
they were developed from the customs of the 
merchants themselves, and they were adminis- 
tered in special courts, which were distinct 
from the ordinary courts of the land. As I 
have already said, the foreign merchants who 
were not subject to the juriediction of the 
"Common Law Courté of England were subject 
«o the Law Merchant. , 1 


In the Middle Ages in. England this mari- 
«ime law or speaking broadly, this Law Merchant 
was administered by the courts of the sea-port 


towns and subsequently by the Court of Ad-, 


miralty. The courts of the sea-port towns 
were, in fact, the predecessors of the Admiralty 
Court in the matter of the administration of the 
aw Merchant. 
d-5th centuries with the rise and development 








We find that in" the 14th and 


-of the Aa Court, the courts of the sea- 
port towns began gradually to decline and by 
the end of the: 16th century those courts ceased 
to exist altogether and the Admiralty Court 
came te exercise exclusive jurisdiction in res- 
pect of maritime cases, Only the franchises 
possessed by the Cinque,Ports remained as an 
exception and they survive to this day with 
local maritime jurisdiction. 


-To the decisions of the Court of Admiralty, 
therefore, we must turn to study the develop- 
ment of this Law Merchant. The Court of 
Admiralty, like many other English Courts, 
had an informal and almost an unofficial begin- 
ning and its origin and early jurisdiction are 
shrouded in some amount of obscurity. The 
word 'Admiral: came into use, for the first 
time, some time early in the 14th .century and 
the Admiralty Court derived its jurisdiction 
* from the authority of the Admiral and the 
“Yudge of the Admiralty Court was his "deputy". 
You must not think, however, that the Ad- 
miralty Court attracted a very large number 
of cases from the very start. As a matter of 
of fact, England was economically rather poor 
in the 1 4th century and attempts by the Admir- 


alty Court t$ extend its jurisdiction was also 


resisted both by the Common Law Courts and 
also by legislation. Jealousy between the 
Courts and the judges*presiding thereon was 


not an uncommon phenomenon 19 those days. 
But this legislation and jealousy notwithstand- 
ing the Court of Admiralty began 
the larger part of the maritime cases of the 
country. " Ite growth and development, how 


to attract 





* Speech delivered in 6 Second Legal Conference 


e o 


ever, became very well- marked at سار‎ time 
of King Henry vill who concluded qayıdın trea- 
«ies with France which enabled England to expand 
its overseas trade with France and the other 
continental countries. This expansion of trade 
had a tremendous influence on the growth of 
the Admiralty Court and it came to assutne a 
position of very great importance in the State. 
In 1540, the Admiralty Court received its 
official imprimatur, as it were, by a statute 
enacted in that year by which the jurisfliction 
of the Court was confirmed and extended to 
cover every kind of maritime business including 
contracts made abroad, charter-parties, non- 
delivery of or damage to goods, negligent 
navigation and breach of warranty. Cases 
regarding the liability of carriers by sea came 


to be decided by the Admiralty Court. 


Sir William Holdeworth has very beautifully - 


summed up thereasons of the acquisition of 
this exclusive jurisdiction by the Courl of Ad- 
miralty and I now make no apology for quo- 
ting the following few lines in extenso : “İn the 
first place, the connection between the cases 
which arise in connection with merchant shipp- 
ing and those which arise out of foreign trade 


SPEECHES 


i 
with lingering memories of the so-called Law- 
of Rhodes, filtrated through the Law of Rome, 
which, in the course -of century-by the agency” 
of whe Consular Courts ot the Mediterranean, 
had crystallized into "Customs of the sea” (a). 
Martimq Law or the Law of the sea was- 
extremely cosmopolitan in its character and in 
its growth and development it assimilated the 
law as enunciated by the Judges of the sea-port: 
towns of England, France, İtaly and Spain 
the four great maritime powers ol the Middle 
Ages. Important sea ports like London and 
Bristol copied the laws, of the now little 
known Oberon (a French Port) and in fact at a 
subsequent date”they were incorporated into- 
the Black Book of the Admiralty. 

These ancient rules of law or more properly- 
speaking customs form the basis the 
modern Law “Merchant and as such deserve- 
consideration. They were prelty comprehens- 
ive in their character and they comprised rules. 
as to the position and powers of a master of a. 
ship, his relations with crew, the rights and: 
obligations with the members of the crew and 
of the üligoWirers. 


of 


and the respective rights - 
*the consignor of goods, the merchants and the 


" ; 
must always be close. [n the eecond place, the mapera of the ships. These laws also 
onlan las »ulss be venue prevented. thé contained proyisions for the loss arising out of 

the usual risks of a maritime adventure. 


Common Law Courts from assuming jurisdiction 
over auch cases. In the third place, thè Civil law 
procedure of the Admiralty, because “it was 
based on the technical ideas of Civil law, was 
far more intelligible to the foreign merchant 
than the procedure of the CommonfLaw Courts.’ 

I have already told yan that the law admi- 
nistered by the Admiralty Court was the Law 
"Merchant and which was described as the Law 
of Nations—nay as a brartch of the Law ofNature 
the Jus Naturale. Apart from all this verbiage, 
it would appear that the Law Merchant, or the 
Lw of the "sea originally "consisted of those 


unwritten usages of sea-faring men combined . 


Regarding the contract of cartiage the law 
provided and contemplated that the merchant 
would accompany the cargo on the voyage. 
Provision was also made for the loss of and 
damage to merchandise. If it became necessary 
to jettison the- gooda on account of a heavy 
gale or tempest the master had to consult the 
meichant and the crew and if the master and 
athird of the crew agreed on a particular 
course the opinion of the merchaut might be 
overriden, Simflar consultations were also pro- 








(a) Mear's Hiatory of the Admiralty Jure- 
diction. P. 321 1 
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-vided for in “case the master ot the. ahip 
thought it necessary tq take extreme measures 
with the ship to save it and the cargo due to 
"force of weather". Provision fər the foss' or 
damage arising out of a collision between two 
shipa was also made and it was said that if the 
collision was unintentional and not due to the 
negligence of either*party both the ship-owners 
would equally contribute to the resulting loss 
and damage. The merchants were given the 
power to scrutinise the fitting up of the ships 
and the ahips had to be made safe in accor- 
dance with their those 
instructions were’ disregarded and if their was 
any consequent loss or damage the master 
and the crew hadto compensate the merchant 
foy the same. 


instructions. If 


Such then were some of the laws that were 
administered by the Court of Admiralty and 
they contained sufficient: materials to enable the 
Admiralty Judge and the merchants Jury to 
decide all maritime cases. You must not think 
that those so-called rules of law were made by 
any lawyer and ar8se out of any definite 
juriatic conceptions, They had thejr origin jn 
customs followed by the merchants, shipownerg 
“and the masters of ships Naturally, they did 
not and indeed could not constitute a complete 
and self-contained Code. There were large 
gaps which had to be filled in by the usages 
of the merchantg themselves and also by the 
analogies furnished by the old rules. The 
extent of the carrier's liability arose from 
practical consideration and not out of any 
theoritical and abstract juristic conceptions. 
The ideas grew and developed as new cases 
fell to be decided, They did not start "from 
any 4 pnori notions ofabstract juatice—they 
gathered force, momentum eand volume as 
well, as it were, from every particular decision 
The law as it emerged was purely 
always growing and 

e 


arrived at. 
empirical in character 


~ 


` 
ə developing- 
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each new incident an 


eexperience, ə 

What was the procedure followed by th 
Admiralty Court in deciding the ٢720 
cases ?, The procedure was the procedure o 
Civil law and not of the Common Law Courts 
The lawyers who practised in those Court 
were not the common-law lawyers but ex 
lawyers who got their legal education e 
Oxfqrd or Cambridge. Unlike the commonla: 
lawyers, the of the 
as thse lawyers called ٤٥ 
and they 
familiar with the writings of the foreign jurist” 
The law that was administered was, as I hav 


civilian: 
bot 


wer 


training 

were} 
é 

academic and practical 


said before, not the common law of Englan: 
but the Law of Nature or Jus Naturale asit we 
understood in those days. Youjmust understan: 
that that being the case, the foreign merchant 
who had a reverence for Jus Naturale woul 
readily submit to the jurisdiction of the Admire 
ty Court, The difficulty in understanding the la: 
administered and the procedure followed b 
the Admiralty Court is the absolute want o 
any reported decision. The earlier decisior 
for which one had to turn to the records مه‎ 
files of the decided cages were first brought ou 
in print by the Selden Society in the ninetie 
of the last century and we have got to fin. 


out the law from those published reports. 


What then was the nature of the carrier's hab; 
lity in the early days of the Admiralty Court 
The underlying principle of the Civil Law wa 
that the carrier or Jhe master of the ship woul: 
be liable for négligence or default but no 
otherwise. The merchants or the consigno: 
of goods, of course,” were not exactly satisfie: 
with this rule of the Civil Law and repeate: 
attempts were made by them to sabotage it 
You will appreciate the diffituky feo b 
the merchants. Suppose the defence of ba: 


ə 
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veather or piracy was taken by the master of, “contract, ” The parties were allowed the liberty 


the ship. All the available evidence-would ba 
iimost exclusively in the 
he master and the crew and it would be almost 


‘possession of 


mpossible to arrive at the truth by even the 
most searching cross examination of intelligent 
serjurers. The burden of proof was always 
of course, on the defendant to establish his 
olea and the Court was always very critical on 
the examination ‘of the evidence tendered by 
«he defendant and his -witnesses. The Ad- 
«niralty Judge had. also large discretion in the 
matter of awarding ĉosts and ‘unlike the 
“Common Law, the Civil Law would, in certain 
special circumstances, deprive a successful 
defendant of his costs, But all this notwith- 
standing we find that in the 16th. century the 
principle of the Civil Law of the liability of the 
carrier or the shipowner or the master finally 
emerged. 7 — 


The shipowaers or the masters of ships, on 
their part, were not slow to understand the 
particuler difficulty in their legal position. 
And we find along with the principle of law 
stated above another principle of tremendous 


of ‘making their. own contracts on their own 
terms. Exceptions such < as 
perils ‘of the sea" were allowed. It is not easy 
tq understand the value or the importance of 
such “exdeptions” in view of the principle of 
the Civil Law followed by the Admiralty Court, 
It may be that before the süccesaful emergence 
and final acceptance of the ' rule .of Civil. 
Law, some of the Admiralty Judges in some 
earlier cases might have applied. the rule of 
absolute liability as it then obtained in the 
"Common Law Courts in England. But as I 
have said before the: origin of the Admiralty 
‘Court is shrouded in ‘mystery and it is difficult 


' to explain their apparent anomaly. One thing 


however, is certain, By the end” of the l'6th, 


century, the inseition. ‘of:an exception: clause 
was neither neceasary nor essential -to absolve 
a shipowner from liability if the loss or damage 
was occasioned by “the perils of the sea,” which 
included bad weather and acts of piracy. It 
should be observed here, 
law that a shipowner's liability should normally 
‘depend upon negligence or default found 


importance emerging almost simultaneously *acceptance practically throughout the Northern 


and that was the principle 'of freedom of Europe. 
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Opening the discussion Me H. L. Chakra 


varty obsérves that, the promoters of the Bill 
"arc. actuated. by the desire to put forward a 
uniform Code and -barring a minor section in 
\ Madras they. have indeed placed ‘such a _com- 
prehensive” and revolufionazy . proposal. But 
the” greatest: 1 y in their beneyolent intention. 
-is that the: Bill has-no ‘operation: on agricultural 
-land which constitutes the bulk of. property: 


_in-a ‘predominantly agricultural ‘country like - 


India. The Committee, „however, has expressed 
their pious hope that the Provincial Govern: 
ment” would, aceqpt- their - recommendations - 
wholesale, without amendment. But heré they 
-soem to be-under the blissful’ ignorarice that ` 
** Agriculture "- has been made -a Provincial 
subject. under the, Constitution Act. simply 
because land- a. and land- -problems vàry 
-greatly Province by Province and solutions 
can only be arrived at intefnally and’ at close: - 
Tánges. Conspicuous diversity will be in evi- 
dence when some of the Provinoe take it. up. 
. while , others ` “steadfastly hold their to own.. 
OK agree to accept it only: in part3 
-—À 0c : 


 öperation z 
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of ‘lex looi will differently affect the devoluion 
of Provincial and extra-Provincial or Indian 


Stàte property. 
"PA Uniform Code is a good, nice, handy, 


-excellent thing, ” opines Mr. Chakravarty, “ but 


the uniformity idea cannot materialise.” The 
work of the scholars, both Indian and Western, 
has -mède the Hindu Law as precise as possible. 


..Tts pedigree les in the deep past, its trans- 
“formation is worked out by imperceptible 


‘changes “formerly by annotators, at present 


o by” the Judges who are administering, inter- 
` proting, and adapting it to changed circumstaces 


‘in a generous, progressive and imperceptible 
vay. To replace the authoritative books by 


..an artificial system will be a great mistake. 


Continuing. Mr. Chakravarty cites the case 
of Indian Succession Act Which from the jurist’s 
point of view may be declared to be a finished 
piece of legislation, an idéal Act, codifying the 
most modern “ideas rdlating to succession. 


- But in practical operations, the Anglo-Indians ` 


or Native-Christians, in order to cirofimvent 
the equality’ provisions of the Act always make 


x 
. 


& wil moving the bulk of jhe uy in the 
main line. Similarly in Hindu Law as well 
as Roman Law the unit is the family, the 
fundamental idea of which is the lineal con- 
tinuation of the male line as evidenced by the 
severence of connection of females by marriage. 
But the present Bill is quite at variance with 
the idea prevalent at present. “ Good legis- 
lation does not make good society. Legislation 
must conform to the sentiments of that society.” 
Else we wil only be flooded with *‘ Wills ” 
which in majority of cases lead to litigation 
entailing enormous*cost. As a rule, a Receiver 
is appointed who is always alert to take away 
a, big slice. Added to this, Death Duties which 
are now imposed on every probate also take 
away a sizeable amount out of the property. 
The whole property may thus disappear and 
there will be perfect peace, the peace of the 
grave, the peace of the life that is gone and 
not thab of the living. 

Uniformity is an excellent thing but for 
a sub-continent like India, is uniformity 
such & precious thing that it will have to be 
pursued at all costs? History bears the evi- 
dence that the Mitakshara has been sub-divided 
because of the immensely different conditions 
in the manners and customs which mould the 
life character of the people. (Law is not 
something extraneous—system thrust upon a 
people; on the contrary it is one which has 
& spontaneous growth out of the interaction. 
between the psychology and the environment 
of men) Even the Civil Procedure Code which 
provided uniformity bad to*provide in the 
Amending Act of 1508 for decentralisation, _ 
vesting powers in each High Court to frame 
rules which require’ variations according to 
, local needs. L 

Emphasising on the fact reasongble or not 
the Hifidus have the ingrained belief and, will 
in future hold on to it, that law is divine, 


, the owner. 
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„marriage is & sacrament, ۵ wholly religious 
"affair. Mr. Chakravarty combats the intrusion 
of seoular suzerainty &nd goes on to say that 


‘caste system is the rock bottom of Hindu 


a ag,‏ پک 


Society and if in the teeth of universal oppo- . 


sition and in defiance of it, intercaste marriage 
is allowed, society will only be burdened with 
& new caste—a caste excommunicated from 
society. 


will dead to unification of society, argues Mr, 
Chakravarty,is based on a misreading of history. 
Excluding Bengal and Assam, the rest of India 
swear by the Mitakshara and that for the last 
one thpusand years. But have the different 
nationalities become a compact, homogenous 
people? Have the Muslims who are governed 
by the same law, become so? Have the 
Bengalee people who are governed by the 
Dayabhaga .welded into one single bloo? 
Even Dr. N. C. Sengupta has been constrained 


to, admit that in this respect the Bill is sailing 1 


under false colours and will fail to reaoh the 
“ grandiose object" qf its supporters. 

The belief that a millenium will dawn on 
the allocation of a, share to the daughter, ob- 
serves Mr. Chakravarty, is an illusion. “As 
the daughter takes a share of the brother, 
she will have the mortification of seeing that 
8 part of the property of her father-in-law, 
which otherwise would come to her will be 
taken *away by someone else. The situation 
is all the more aggravated since the sister 
nominally while her husband really, becomes 
With a hold which every husband 
has over his wife, he, a stranger, a third party, 
can do whatever he likes leading to—litigation 
—fFagmentation—bad blood etc. The case of 
the Mahomedan law is an illuminating instance. 
The shernja or half share to females was bring- 
ing ruin to many: families and to remedy this 
the Wakf Act was passed. Speaking on the 


em 


The fond hope that uniformity of legislation 


1 


' are a good number of ohildren, the property 
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Bill, Sir A. H. Guznavi said that one of tha ® villages, it Ys a matter of time only, a matter 


main reasons of his suppert is the sad spectacle 
of ruin of ‘many Mahomedan families owing. - 
the property ‘dwindling down till it disappears. | 
' Since the Act many families have tied ‘up their 
property for all generations for the benefit 
of their unborn childrgn and this has kept big 
properties intact. The argument that if shere 


' is ipso facto divided, is a bad argument, If 


division is'an evil, it is no argument to divide 
it still further. 

As yet there is no complaint that the 
Hindus Law is difficult to administeg. The 
Hindu community do not feel that their ideas 
have 80 much progressed that the law haa fallen 
backwards. The demand for change must 
come. from the Hindu at large. "The demand 
that is prevelant on the surface is the creation 


. of the Bill; not that the Bill is the creation 


of the demand. 
demands of society but never in advance. 


“ Give the law according to 
This 


Kk Act is too good—too puch in advance. The 


ideal law is not enforced at the point of bayonet.” 
The legislature must not legislate against the. 
prevailing opinion of the publio. They are 
not the guardians of perpetual minors.  — 

- Supporting the Bill Mr. Sachin. Chaudhuri 
observed that the idea that no effort should 


- be,made to benefit "the Hindu Society because 


that society cannot be benefited i is a monstrous 
proposition. The present Code is & step in 
the right direction. By reason of the cons- 
titution Act at present it can only apply to 
urban areas. But ‘fortunately it is the urban 


people who mould the opinion in the village ; “ 
if it were not so ‘there wquld not have been 


any progress. The intelligentsia lead; they 
are the people who really count, the people 
living in primitive ignöfance are not the people 
who champion progressive legislations. But 


of frocedure, not of merit. 

Uniformity is not something unreal it can 
be achieved. We must not consider whether 
every single individual wants a, particular Law 
before we legislate. Legislation will be behind 


„the times if it is enacted only when people 
. olamour for it. 


The thinking few and not the 
inert mass can shape and form law for among 
them is ټ‎ be found thosé that think and find 
out what is good for the community. Tt is these 
who can debate and pronounce upon the merits 
of any piece of legislation. "Legislation may be 
either permissive or 11 may impose obligations. 
Reform in .marriage and divorce is intended 
for the amelioration of the condition of those 
who want to avail themselves of these pro- 
visions. In other countries where inter-class 
marriage is always permitted, we do not find 
inter-olass marriages taking place everyday. 
Nor do we expect that if inter-caste marriage 
is allowed there will be a flow of it. Besides 
in principle when marriage involves selection 
whether by-parents or the intending parties 
it is. better this field of choice should be 
large and unfettered by artificial considerations 
like that of caste. Condition of society being 
what it is unimaginable , that provisions 
for divorce | would bring in their wakes 
a” large number of family disruptions. On the 
other hand when monogany is to be enforced 
divorce is a conemmitant measure which must 
be introduced and virtually monogany has 
already arrived „to stay in Hindu society. 
On another aspect MT» Chaudhuri observes : 
It must be admitted by all and sundry 
that the desire to deprive,a woman of her share 
in her father’s property is not & laudable one. It 
is impossible to believe that parents would make» 
invidious distinction between son and dgughter. 
An argument. commonly adduced against, 


anyway, if refenendum is necessary to the , women sharing on partition is that ous will 


4B ه‎ 
f 
work .for fragmentation. But is fragifientatign., 


an evil f :— How is it established that RET- 
petuation of property is „good for progress 1 


- What economic rule or law is there to prove’ 


that money in few hands is better than money. 


distributed 5” In England primogenture was 


: the order of. the day but slowly and surely 


for the better distribution of property, that. 
order has vanished. " : 

Look at the Code from the point- of. view 
of the rational man: he advised. - Read it from. 
the point of view of a Hindu, a realist not ‘as’ 
& man who refuses*to realise that the word. 
has travelled in the last two thousand 
years or who is steeped i in ignorance ‘and su, 
perstition. . Those multitudes in the villages’ 


“who are voiceléss are-in their mute dumbness 
- asking you to do: this for them, do not deny 


them wheat they really need. Do not go to them . 
with old soriptures of a thousand years and do 
not ask, has Manu said this? has Jajnavalkya - 
said that 1 “Look: -at it from the View pon. of. 
a modern man. ۱ : 
Opposing. də. draft. bois Mr. udar 
Mookerjee observes “that whenever .& proposal. 
is madé for. introducing a piece. of social. legis," 


"lation one of the -most important things to bé 
considered is whether such proposal is called 
for-and will:enure to.the benefit of the largest. 


people. In evaluating :the necessity. of” the 


effecta of the proposed legislation the legislator 


cannot look to the needs, if any, of any parti- 
oular seotion and" ignoring. the rest- of the 
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doo small to ə the an 


The- effects 
of ^ the. last famine “have. made thé. position 
still worse." Further fragmentation of property 
-inust in the economic intérest of Society be , 
stopped “and ,not agğravated. Large: number 
of” persons introduced as ‘simultaneous heirs- - 


0 
t 
AI. 


will now aggravate the situation. “Introduction - 5 
of persons not .ومن هله‎ to the family unit”: 


. or residing in thé family residence: "will edly : 
lead to partition or to compulsory purchase ` 


by thfe sons of the sharers of the rest, , The . 
daughter being after marriage a member , of” 
another family and” more . often: “not in the” 
village of her fağhor cannot find' either cön- 


: venient er necessary ‘to retain her alloted share-- 


in the father’s property because ofthe difioalty - 


"in the management of her separate -shares, 


. with family business ‘will find it ‘almost - im- 


society. In considering therefpre the provi- : / 


sions of the draft codesthe enquiry must be of 
the demands. by and necessity of not only the 


urban -but also ‘the rural population. as’: also ` 


the industrial and . the agricultural sections. 


We cannot ingore that-boy, of the rural popu- . 


lation ip Bengal have: practically "o lands- 
except small homesteads. Even the agricul- 


tural holdings were in the majority of cages 


+ 


one other aspect of the problem cannot „bé 


Clash of interest will lead inevitably. either to - 
. a suit for partition. or to the sale of- tliat share” 
to outeider. Buch will be the pede -the : 
rural area. 

‘` In the urban areas mm -who are nun 


` possible” to carry on after the. death of one 
of the members as the introduction of a daughter - 
will introduce an absentee partner’ whose 
interest will not ordinarily be the same as that 
of her brothers. “It is not the daughters’ but 
her husband or. husband's relations, who-: 
will really become interested ön the devolution - 
of the intérest in her. If as à result of such 
introduction the partnership: "has fo be: closed 
down on the death of one of the. members and? 
an action taken for payment of the share due’ 
to the daughter as it would in. the majority- 
of cases happen, it would mean the end of all 
business concerns amongst Hindus: "We cannot: 
forget that except im very rare cases there are . 
o rögistered 7 but, are only -— 

` business. 


Apart from tho-difficulties mexluq: Shove: - 
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overlooked. The laws M marriage. sido propert dye. phere ant are introducing necessary changse 


developed in. every. country acoording to. the, 
needs. and „problems, of. the particular society, | 
Such laws developed, according to the duties 
which are cast under the s¥cial rules on members 
or, groups of the society,- Merely . because a 
particular. rule of law is found to' be in vogue 


in. the. deserts of ® “Arabia, it cannot be 


. introduced into another .society without 8 


Hn 


consideration. of. the past'history and the. 


“peculiarities of their social .oustoms and Fules. 


Anthropoligists, hàve pointed out how. in ‘each 
country. the laws of marriage. and. , property 
have developed from, partioulür icis rules, 
customs and responsibilities. 

In the. matter | -of social. law it is neither 
possible nor desirable. to impose a new law 
from outside. Only if there is a demand and 
the necessity. is felt for a change that the matter 
requires consideration. Tn- the “present case 
there has not, been- demand from the society 
except a microscopical: minority and no neces- 


, sity is felt by an overwhelming majority. .We: 


cannot ignore the fact fhat under the provisions . 
of the Indian Succession Aot; Indian Christians 
and those who .aré married under the new 
provisions of Act Ir very "often when they 


'are possessed of business or large properties 


attempt to get out of those provisions by. 
leaving wills. .. 2 ~ m. N 

Hindu law and Hindu society are “stil in 
existence . because of the adaptability .of the 
Hindu law to changing circumstances without 
tearing asunder the moorings from the past. 
Had not the Hindu lawgivers stuck to the 
fundamental. of the social laws and. Hindu. 
culture, Hindu as a society would have dis-. 
appeared just as the Romans, Asayrians,” 
Babylonians and others. Everf though there 
had been no Smritikaras during the last two 
centuries the Anglo-Indian Courts have to a- 
certain extent’ qulu the: functions of low. | 


کا 


threugh:interpretations but always in conso- 
nance -with foundation of the legal system. 
The assertion made by Mr. Chowdhury 
that fragmentation of property has never been 
proved to be bad for the society is absolutely 


. erroneus. Does he not know of tho legislation 


undertaken: in. the Punjab for stopping frag- 
mentation? The attempts made in Russia 
for collective firming-and the results which have 
been produced are well worth experimenting 
im this country as well. Unless further frag- 
mentation is stopped, the economio degena- 
ration- of the rural population will be very 


` rapid. Reference need be made to the facts 


collected by the Floud, Commission. 

1t is not possible to deal with the various pro- 
visons of the Code within the time available and 
with regard to the new provisions in the chapter 
.on marriage a passing reference could only 
be: mede. It is professed that sacramental 
marriage is being.retained but latter clauses ` 
provide that non observance of some of the 
most important provision for sacramental 
marriage will, even if not followed, not affect 
“the. legality of the marriage. -What is made 
requisite at one place is declared to be optional 
later on. ' Persons who want to get married 
not under the provisions of the Shastras have 
been- provided with necessary facilities in the 
Civil Marriage Act and there can be no objection 
to the provisions of that Act being modified 
to the taste and requirements of those who 
want to be governed by that Act. But there 
oan be no conceivable seasons for making those 
provisions -a part of the Hindu law to modify 
the existing Shastric law in such a manner 
as would make a Hindu marriage lose all connec- 
tion with religion or chase to be of practical. 
purpose of sacramental ceremony. 


As regards Monogamy it is well known 
“thas: the principle had been enunciated from 


very ancient time in the SRastras. İF mone. 
gamy is introduced ‘for the whole of India 


irrespective of religion there cannot be any | 


legitimate objeotion. Is there any reason why 
a, distinotion should be made between & man 
and a woman because he or she follows & 
particular religion? Particular cases of trans- 
gression came up before Courts but such stray 
cases cannot and should not lead to a general 
inference as being the common state of things. 
If the inner history. of such cases be scrutinised 
it may very often appear that the persons 
responsible for such occurrences are more 
often both the parties’ and not one of them. 
The acid test which has to be applied is 
whether or not the present proposal is the 
outcome of a demand by microscopic minority 
and the introduction of the proposed measure 
will be doing greater harm and injustice to 
by far a largest section of the society and 
meet the wishes of a very small section of 
the population. 

Dr. Sushilchandra Choudhuri supporting the 
Draft Hindu Code observes that females should 
be given equal share and to the rational man 
it is such a, truism that it need not be argued., 
Everyone admits the justness of the demand 
but none follows it. It is like the impossibility’ 
of checking blackmarketing, everybody knows 
it is bad but at the same time everybody 
participates in it. 

The Hon”ble Mr. Justice Charu Chandra 
Bisvas, who presided over the funotion, in 
giving his own eriticism on the ,Code puts the 
all important question—efs it going to do good 
to the community? Looking round the whole 
of India to-day, there's no one who can be 
match for the genius of lawgivers like Manu 
ör Yajnavalkya. ” 


r 


The sabmerged masses in rural areas may 
not have the idea of what is good for them , 
but that does not lead us, to suggest the idea 


~ 
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of. trusteeship. It is true that we cannot 
be expected to act until we have the assent 
of al] concerned, But vhe question is, has the 
formulators of social reform convinced those 
who have the intellfence 1 Legislature, as . 
an instrument of social reform is least fitted 
for the purpose, specially the legislature as is 
constituted in this society. Justice Biswas 
questions whether it is to be decided by the 
Europeans of Clive Street or by the Muslims - 
of the ‘Punjab, as to what is good for the Hindu 
society, or by Hindus themselves. 
Proceeding Justice Biswas observes that 
when legislation istot backed by public opinion, 
it is generally still-born as is the case with 
Vidyasagar's Widow Marriage Act. Of course, 
as a permissive measure there ought not to be 
any objection .to enactments. He challenged 
anyone to show him whether in any country 
woman’s right to property had been so fully 
recognised as among the Hindus? From the 
very earliest time the right of stridhana has 
been recognised in the Hindu Society. It was 
a libel to suggest that women had been given 
an inferior position in the Hindu Society so 
far as.the rights to property were concerned. 
The ancient Smritikaras were not unmindful 
of the ohanges that the changing needs of 
the community may require. They had left 
loopholes for those changes to be brought 
about by the natural and nqrmal courses of 
evolution. Their description of different forms 
of marriage is an evidence of their toleration 
under sheer gtress of circumstances, of a thing 
which is an accomplished fact but never an 
encouragement of it. But where there no such 
demand, there is no legitimate reason to thrust 
these, new-fangled ideas on the community. 
It is far better t$ leave things well alone. Those 
who demand it are not even convinced them. 
selves. And they only follow it on the grounds 
of propriety or because they desire blindly to 


1 
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follow what Churchil's ‘country does. The. 


question can always be asked—why has “the 
‘Rao Committee taken evidence only in the 


City and has not gue the villages tə tell. 


them that the MessiaN has come? This role 
of armohair sooial reformer has nothipg laud- 
‘able. Better go to the villages and convince 
” them. 1 1 : 
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Is inne case, that where divorce prevails 
happineas reigns in fuller glory $ Statistics 


‘prove otherwise. The experience of centuries 


has given us a balanced system; why disturb 
it without -cogent reasons? Anomaly may 
justly arise, but that does not bring you to 
change the whole system. "Taken as & whole 
the sysetm has worked well, 


